
 

 

 

KING v. BURWELL - THE UNITED STATES SUPREME 

COURT ISSUES OPINION ON FEDERAL TAX 

SUBSIDIES UNDER THE AFFORDABLE CARE ACT 

 

On June 25, 2015, the United States Supreme Court issued its long-awaited opinion in King v. 

Burwell.  This case involved the appeal of a decision by the United States Fourth Circuit Court of 

Appeals addressing whether a federal tax regulation providing for a federal tax subsidy to 

individuals purchasing insurance on the federal exchange is inconsistent with the language of the 

Affordable Care Act (“ACA”).  King v. Burwell, 759 F.3d 358 (4th Cir. 2014). The appellants in 

the Fourth Circuit argued that the regulation conflicts with the plain language of Section 36B of 

the ACA, which provides for tax credits to subsidize the purchase of insurance on an “exchange 

established by the State.”  The case challenged a key feature of the ACA – tax subsidies from the 

federal government to individuals purchasing health insurance through the federal 

exchange.  Penalties under both the individual mandate and the employer mandate hinge on the 

availability of these subsidies. 

 

The U.S. Supreme Court held, in a 6-3 opinion, that the tax credits under Section 36B “are 

available to individuals in States that have a Federal Exchange.” King v. Burwell, 576 U. S. ____ 

(2015).  The Supreme Court reasoned that: 

"the statutory scheme compels us to reject petitioners’ interpretation because it would destabilize 

the individual insurance market in any State with a Federal Exchange, and likely create the very 

'death spirals' that Congress designed the Act to avoid. See New York State Dept. of Social Servs. 

v. Dublino, 413 U. S. 405, 419–420 (1973) ('We cannot interpret federal statutes to negate their 

own stated purposes.')."  Id., at p. 15. 

  

The Court pointed to the effect of the petitioner’s argument on the operation of the ACA and the 

impact on individuals and the insurance market: 

  

"Under petitioners’ reading, however, the Act would operate quite differently in a State with a 

Federal Exchange.  As they see it, one of the Act’s three major reforms—the tax credits—would 

not apply. And a second major reform—the coverage requirement—would not apply in a 



meaningful way . . . So without the tax credits, the coverage requirement would apply to fewer 

individuals. And it would be a lot fewer . . . In 2014, approximately 87 percent of people who 

bought insurance on a Federal Exchange did so with tax credits, and virtually all of those people 

would become exempt . . . If petitioners are right, therefore, only one of the Act’s three major 

reforms would apply in States with a Federal Exchange."  Id., at pp. 16-18. 

  

"The combination of no tax credits and an ineffective coverage requirement could well push a 

State’s individual insurance market into a death spiral. . . It is implausible that Congress meant 

the Act to operate in this manner. See National Federation of Independent Business v. Sebelius, 

567 U. S. ___, ___ (2012) (SCALIA, KENNEDY, THOMAS, and ALITO, JJ., dissenting) (slip 

op., at 60) (“Without the federal subsidies . . . the exchanges would not operate as Congress 

intended and may not operate at all.”). Congress made the guaranteed issue and community rating 

requirements applicable in every State in the Nation. But those requirements only work when 

combined with the coverage requirement and the tax credits. So it stands to reason that Congress 

meant for those provisions to apply in every State as well."  Id. 

  

The majority opinion went on to state that: 

  

"Petitioners’ arguments about the plain meaning of Section 36B are strong. But while the meaning 

of the phrase “an Exchange established by the State under [42 U. S. C. §18031]” may seem plain 

“when viewed in isolation,” such a reading turns out to be “untenable in light of [the statute] as 

a whole.” Department of Revenue of Ore. v. ACF Industries, Inc., 510 U. S. 332, 343 (1994). In 

this instance, the context and structure of the Act compel us to depart from what would otherwise 

be the most natural reading of the pertinent statutory phrase."  Id., at pp. 20-21. 

  

"Reliance on context and structure in statutory interpretation is a “subtle business, calling for 

great wariness lest what professes to be mere rendering becomes creation and attempted 

interpretation of legislation becomes legislation itself.” Palmer v. Massachusetts, 308 U. S. 79, 83 

(1939).  For the reasons we have given, however, such reliance is appropriate in this case, and 

leads us to conclude that Section 36B allows tax credits for insurance purchased on any Exchange 

created under the Act. Those credits are necessary for the Federal Exchanges to function like their 

State Exchange counterparts, and to avoid the type of calamitous result that Congress plainly 

meant to avoid."  Id. 

  

Justice Scalia, joined by Justices Thomas and Alito, strongly dissented, stating: 

  

"The Court holds that when the Patient Protection and Affordable Care Act says 'Exchange 

established by the State' it means 'Exchange established by the State or the Federal Government.' 

That is of course quite absurd, and the Court’s 21 pages of explanation make it no less so."  Id., 

p. 1 (Scalia, dissenting). 



 

  

The dissent went on to criticize the majority opinion as ignoring the usual rules of interpretation 

to “yield to the overriding principle of the present Court: The Affordable Care Act must be 

saved.”  Id., pp. 2-3 (Scalia, dissenting).  

 

In perhaps what will be the most quoted language from the dissent, Justice Scalia offered a 

suggestion for the new name of the ACA: 

  

"Having transformed two major parts of the law, the Court today has turned its attention to a third. 

The Act that Congress passed makes tax credits available only on an “Exchange established by 

the State.” This Court, however, concludes that this limitation would prevent the rest of the Act 

from working as well as hoped. So it rewrites the law to make tax credits available everywhere. 

We should start calling this law SCOTUScare."  Id., at p. 21 (Scalia, dissenting). 

  

The obvious implication of this decision is that the Affordable Care Act, including the employer 

“pay-or-play” mandate, continues on.  We will address the fallout from this decision in future 

newsletters.  The opinion will also be discussed in detail at the Holifield & Associates, PLLC 

Second Annual Employee Benefit Update in Knoxville on September 9, 2015.  For more 

information about this seminar, please visit www.holifieldlaw.com. 
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