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I. Introduction 

As 401(k) plans have grown into the primary source of retirement income for many Americans, 
the fees paid by such plans have come under increasing scrutiny by Congress and the Department of 
Labor (DOL). Moreover, since the fall of 2006, more than 30 class action complaints asserting 
breaches of fiduciary duties under the Employee Retirement Income Security Act (ERISA) related to 
fees and expenses have been filed. These lawsuits challenge “revenue sharing” arrangements with plan 
service providers and claim that the selection of various types of investment options, such as retail 
mutual funds and actively managed funds, cause plan participants to pay excessive fees. 

 
 
 

                                                 
1 Proskauer Rose LLP, New Orleans, Louisiana.  The views expressed herein are the authors’ 
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The lawsuits can generally be broken down into three types of cases:  

1. large 401(k) plan or nonproprietary fund cases;  

2. proprietary fund cases; and  

3. gatekeeper cases. 

This chapter provides an overview of the standard claims asserted in these lawsuits and analyzes 
certain key issues and defenses that are unique to this emerging area of ERISA litigation.  

II. Overview of the Claims 

In many of the excessive-fee complaints, the allegations focus on revenue-sharing arrangements. 
Plaintiffs claim that these arrangements are insufficiently scrutinized, disclosed, or both, and thus 
violate various provisions under ERISA, including the fiduciary duty provisions of Section 404 and the 
prohibited transaction provisions of Section 406.  

A. Nonproprietary Fund (Large 401(k) Plan) Cases  

Nonproprietary fund cases filed on behalf of 401(k) plans and their participants against 401(k) 
plan sponsors and fiduciaries commonly allege that the fiduciaries caused the plans to pay 
unreasonable or prohibited fees by 

• failing to take into account revenue-sharing fees paid by mutual fund managers to 
recordkeepers and other vendors; 

• offering mutual funds instead of lower cost separate accounts as investment options; 

• offering more expensive actively managed funds instead of index funds as investment options; 
and 

• offering more expensive retail class mutual funds instead of institutional class funds as 
investment options.2 

Plaintiffs also file failure-to-disclose claims, which assert that fiduciaries have a duty to disclose 
to participants how the fees were distributed between the service providers and mutual funds by means 
of revenue-sharing or other payments. 

 

 

                                                 
2See, e.g., Tussey v. ABB, Inc., 2014 U.S. App. LEXIS 5118 (8th Cir. Mar. 19, 2014); Tibble v. Edison Int'l, 520 F. 

App’x 499 (9th Cir. 2013); George v. Kraft Foods Global, Inc., 641 F.3d 786, 50 EB Cases (BNA) 2761 (7th Cir. 2011); 
Loomis v. Exelon Corp., 658 F.3d 667, 51 EB Cases (BNA) 1705 (7th Cir. 2011); Martin v. Caterpillar, Inc., 2010 WL 
3210448, 49 EB Cases (BNA) 2256 (C.D. Ill. Aug. 12, 2010); Will v. General Dynamics Corp. Hourly Sav. & Stock Inv. 
Plan, 2009 U.S. Dist. LEXIS 105987, 48 EB Cases (BNA) 1122 (S.D. Ill. Nov. 14, 2009); Abbott v. Lockheed Martin Corp., 
2009 U.S. Dist. LEXIS 26878, 46 EB Cases (BNA) 1914 (S.D. Ill. Mar. 31, 2009); Taylor v. United Techs. Corp., 2009 U.S. 
Dist. LEXIS 19059, 46 EB Cases (BNA) 1935 (D. Conn. Mar. 3, 2009), aff’d, 354 F. App’x 525, 48 EB Cases (BNA) 1193 
(2d Cir. 2009); Kanawi v. Bechtel Corp., 590 F. Supp. 2d 1213, 45 EB Cases (BNA) 1470 (N.D. Cal. 2008); Beesley v. 
International Paper Co., 2008 U.S. Dist. LEXIS 75788, 44 EB Cases (BNA) 2837 (S.D. Ill. Sept. 30, 2008); Spano v. Boeing 
Co., 2007 U.S. Dist. LEXIS 91896, 42 EB Cases (BNA) 1937 (S.D. Ill. Dec. 14, 2007); Hecker v. Deere & Co., 2007 U.S. 
Dist. LEXIS 78959, 41 EB Cases (BNA) 2870 (W.D. Wis. Oct. 19, 2007), aff’d, 556 F.3d 575, 45 EB Cases (BNA) 2761 (7th 
Cir. 2009); Boeckman v. A.G. Edwards, Inc., 2007 U.S. Dist. LEXIS 90251 (S.D. Ill. Aug. 31, 2007); Kennedy v. ABB, Inc., 
2007 U.S. Dist. LEXIS 58686 (W.D. Mo. Aug. 10, 2007). 
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B. Proprietary Fund Cases 

The history of “proprietary fund” litigation can be traced to three cases: Dupree v. Prudential 
Insurance Co. of America,3 Franklin v. First Union Corp.,4 and Mehling v. New York Life Insurance 
Co.5 These lawsuits generally alleged that the plan fiduciaries breached their fiduciary duties and 
engaged in prohibited transactions by selecting “proprietary” mutual funds (i.e., funds affiliated with 
the plan sponsor) as the plan’s investment options.6 More recent lawsuits relating to proprietary funds 
allege a variety of claims against plan sponsors and in-house fiduciaries.7 

 
In proprietary fund litigation, plaintiffs allege that fiduciaries chose expensive or poorly 

performing funds in a self-interested attempt to benefit the employer or its affiliates. Additional 
allegations include (1) that the fiduciaries selected proprietary funds to infuse the funds with capital in 
an effort to market the funds to outside investors; and (2) that these investments are prohibited 
transactions under ERISA Section 406(a) and (b). 

C. Gatekeeper Cases 

Gatekeeper lawsuits are brought against financial providers and their affiliates based on the notion 
that the financial providers or their affiliates are fiduciaries because they act as “gatekeepers” in 
screening the funds offered to the plan. Plaintiffs challenge various types of revenue-sharing payments 
by mutual funds, mutual fund advisers, and other investment providers to other service providers of the 
plan, and assert that the providers received excessive fees in relation to the services provided to the 
plans.8 Gatekeeper cases have arisen in both the large-and small-plan context. In cases involving large 
plans, the 401(k) plan participants add the service provider as a defendant, but the focus of the claims 
typically is on whether the plan fiduciaries met their fiduciary duty.9 In the small-plan context, it is 
often the plan fiduciaries who sue service providers.10 

                                                 
32007 U.S. Dist. LEXIS 57857, 42 EB Cases (BNA) 1510 (S.D. Fla. Aug. 7, 2007). After a bench trial, the court in 

Dupree found in favor of defendants.  
484 F. Supp. 2d 720, 23 EB Cases (BNA) 2817 (E.D. Va. 2000). The Franklin case settled for $26 million and an 

agreement that an independent fiduciary would be retained to advise the fiduciary committee. 
5248 F.R.D. 455, 43 EB Cases (BNA) 1791 (E.D. Pa. Mar. 4, 2008). The Mehling case settled for $14 million (70% for 

the 401(k) plan and 30% for two defined benefit plans).  
6In Mehling, for example, plaintiffs alleged that the Board, which managed the plans, was induced by New York Life 

employees to invest assets of the plans into New York Life–owned mutual funds, that this improper investment caused 
financial harm to the plans in the form of excessive service fees and lowered rates of return on investment and to the 
individual plaintiffs in the form of less secure pension benefits and reductions to the amounts in the 401(k) plans. See Mehling 
v. New York Life Ins. Co., 246 F.R.D. 467, 472 (E.D. Pa. Oct. 24, 2007).  

7See, e.g., Leber v. Citigroup, Inc., 2010 U.S. Dist. LEXIS 25097, 48 EB Cases (BNA) 2418 (S.D.N.Y. Mar. 16, 2010) 
(alleging that plan fiduciaries improperly chose investment products and plan services offered and managed by Citigroup 
subsidiaries and affiliates), motion to amend complaint granted in part, denied in part, 2011 U.S. Dist. LEXIS 129444, 2011 
WL 5428784 (S.D.N.Y. Nov. 8, 2011); David v. Alphin, 2010 U.S. Dist. LEXIS 24816 (W.D.N.C. Feb. 25, 2010) (alleging 
that plan fiduciaries violated ERISA by causing plans to purchase and pay for investment products and services from Bank of 
America and its affiliates, which allegedly charged higher fees than comparable mutual fund options), aff’d, 704 F.3d 327, 54 
EB Cases (BNA) 2437 (4th Cir. 2013); Gipson v. Wells Fargo & Co., 563 F. Supp. 2d 149, 44 EB Cases (BNA) 2800 (D.D.C. 
2008) (alleging that plan fiduciaries put Wells Fargo’s interests ahead of the plan’s interests by choosing investment products 
and services offered and managed by Wells Fargo and affiliates). 

8See, e.g., Columbia Air Servs., Inc. v. Fidelity Mgmt. Trust Co., 2008 U.S. Dist. LEXIS 76999, 44 EB Cases (BNA) 
2782 (D. Mass. Sept. 30, 2008); Ruppert v. Principal Life Ins. Co., 252 F.R.D. 488, 44 EB Cases (BNA) 2727 (S.D. Iowa 
Aug. 27, 2008); Phones Plus, Inc. v. Hartford Fin. Servs., Inc., 2007 U.S. Dist. LEXIS 78767, 41 EB Cases (BNA) 2864 (D. 
Conn. Oct. 23, 2007); Charters v. John Hancock Life Ins. Co., 534 F. Supp. 2d 168, 43 EB Cases (BNA) 1582 (D. Mass. 
2007). 

9See, e.g., Hecker v. Deere & Co., 556 F.3d 575, 45 EB Cases (BNA) 2761 (7th Cir. 2009). 
10For example, in Haddock v. Nationwide Financial Services, Inc., 419 F. Supp. 2d 156, 36 EB Cases (BNA) 2953 (D. 

Conn. 2006), vacated, 460 F. Appx 26, 52 EB Cases (BNA) 1161 (2nd Cir. 2012) the trustees of a 401(k) plan sued 
Nationwide Financial Services, which provided mutual fund investment options to participants through variable annuity 
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III. Common Issues and Defenses in Excessive-Fee Litigation 

A.  Failure to State a Claim 

In Bell Atlantic Corp. v. Twombly,11 the Supreme Court held that “a complaint must contain 
sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”12 In 
complex cases, this means the specific facts pled must “show”—as required by Rule 8 of the Federal 
Rules of Civil Procedure—that the legal violation occurred, not merely that the alleged facts are 
consistent with a possible violation.13 

 
The district court decision in Leber v. Citigroup, Inc.,14 illustrates the difference between claims 

that satisfy and claims that fail to satisfy the Twombly pleading requirements. In Leber, the plaintiffs 
brought a putative class action alleging that various fiduciaries of Citigroup’s 401(k) plan breached 
their duties and engaged in prohibited transactions under ERISA Sections 404 and 406 by: (1) selecting 
Citigroup-affiliated mutual funds for the 401(k) plan that allegedly performed less well and charged 
higher advisory fees than comparable funds offered by other companies, and (2) selecting a Citigroup-
affiliated service provider, CitiStreet, to provide management services for the plan.15 The court found 
the allegations that affiliated mutual funds were selected that charged higher advisory fees than 
comparable unaffiliated funds were “sufficiently concrete and supported by sufficient factual 
allegations to state a valid claim.”16 This finding was based on the complaint, which asserted “specific 
factual allegations that eight affiliated funds selected by the committee defendants charged higher fees 
than those charged by comparable Vanguard funds—in some instances fees that were more than 200 
percent higher than those comparable funds.”17 

 
However, the court dismissed all of the plaintiffs’ prohibited transaction claims18 and “[a]ll of 

plaintiffs’ other claims brought pursuant to section 404 because plaintiffs fail[ed] to amplify them with 
sufficient factual allegations to nudge them across the line from conceivable to plausible.”19 The court 
dismissed the plaintiffs’ claim that the fiduciaries breached their duties by selecting affiliated mutual 
funds that “substantially under-performed similar products available from unaffiliated investment 
managers” because the plaintiffs’ claim was “supported by nothing beyond plaintiffs’ bare assertion.”20 
The court found that the plaintiffs 

make no specific factual allegations regarding performance of the funds selected by the committee 
defendants, nor do they provide any basis for evaluating or comparing that performance. Plaintiffs’ indirect 
allegations—i.e., that the Plan was the largest investor in many of the affiliated funds chosen—lack 
specificity and alone were insufficient to state a plausible claim that the selected funds underperformed.21  

 The court also dismissed the plaintiffs’ claims that the fiduciaries breached their duties by retaining 

                                                                                                                                                         
contracts, asserting that Nationwide’s contractual arrangements with mutual funds and receipt of revenue-sharing payments 
amounted to a breach of Nationwide’s fiduciary duties. The plaintiffs also contended that retention of the revenue-sharing 
funds by Nationwide amounted to a prohibited transaction in violation of ERISA §406.  

11550 U.S. 544 (2007). 
12Twombly, 550 U.S. at 570; see also Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009). 
13Iqbal, 129 S. Ct. at 1949. 
142010 U.S. Dist. LEXIS 25097, 48 EB Cases (BNA) 2418 (S.D.N.Y Mar. 16, 2010), motion to amend complaint 

granted in part, denied in part, 2011 U.S. Dist. LEXIS 129444, 52 EB Cases (BNA) 1845 (S.D.N.Y. Nov. 8, 2011). 
15Leber, 2010 U.S. Dist. LEXIS 25097, at *2.  
16Id. at *37–38. 
17Id. at *38. 
18The court found that plaintiffs failed to plead any facts showing the offering of the affiliated mutual funds failed to 

comply with the applicable prohibited transaction exemption. Id. at *24–30.  
19Id. 
20Id. at *39.  
21Id.  
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CitiStreet to provide management services, finding that “the complaint contain[ed] no allegations that 
the selection of CitiStreet was ‘imprudent,’ that the services provided were deficient, that the costs 
associated with those services were unreasonable, or that the selection was in any other respect at odds 
with the best interests of the [p]lan or its beneficiaries.”22 

 
In Hecker v. Deere & Co.,23 participants were informed of the total fees charged by the various 

funds through the information contained in the funds’ prospectuses, which were referred to in the 
summary plan descriptions. In affirming dismissal of the claim, the Seventh Circuit found that the total 
fees, not any internal distribution of those fees, was the material information for participants interested 
in the cost of investment funds.24 The court found the claim of excessive fees to be implausible, noting 
there were 20 Fidelity funds and 2,500 other funds offered with fees varying between .07 to 1 percent. 
The court further found it important that because all of these funds were offered to the public, the fees 
were set against the backdrop of market competition. Finally, the court noted that nothing in ERISA 
requires offering the cheapest fund, which may be plagued by other problems.25 

  
In Renfro v. Unisys Corp.,26 the Third Circuit reached a decision similar to the Seventh Circuit’s 

decision in Hecker v. Deere & Co.27 The plaintiffs in Renfro appealed the district court’s opinion that 
dismissed their complaint on the grounds that their claim of a breach of fiduciary duty was implausible. 
The Third Circuit affirmed the dismissal, finding that “[i]n light of the reasonable mix and range of 
investment options in the Unisys plan, plaintiffs’ factual allegations about Unisys’s conduct do not 
plausibly support their claims.”28 

 
In their complaint, the plaintiffs asserted that the fees associated with each retail mutual fund 

offered in the plan were excessive compared with those of other, less expensive investment options not 
included in the plan. The plaintiffs further alleged that Unisys should have selected investments with 
lower fees than mutual funds and used the size of the plan as leverage to bargain for lower fee rates on 
mutual funds.29 On appeal, the Third Circuit held that the range of investment options and the 
characteristics of the investment options offered in the plan, including “the risk profiles, investment 
strategies, and associated fees, are highly relevant and readily ascertainable facts against which the 
plausibility of claims challenging the overall composition of a plan’s mix and range of investment 
options should be measured.”30 The Third Circuit found that “[l]ooking … at the Unisys plan as a 
whole in the context of plaintiffs’ allegations,” the court was “unable ‘to infer from what [wa]s alleged 

                                                 
      22Id. at *39–40. 
      23556 F.3d 575, 45 EB Cases (BNA) 2761 (7th Cir. 2009).  
      24Hecker, 556 F.3d at 585–86. This aspect of the Hecker ruling is discussed in more detail infra Section III.C.2. 
         25Id. at 586. In an unpublished decision, the Second Circuit in Young v. General Motors Investment Corp., 325 F. 

App’x 31, 33, 46 EB Cases (BNA) 2278 (2d Cir. 2009), reached a similar conclusion, holding that the plaintiffs’ claims were 
not sufficient to allege a breach of the defendants’ fiduciary duties. In Young, the plaintiffs claimed that the defendants 
breached their fiduciary duties in managing the retirement plans of General Motors and one of its subsidiaries because GM 
“knew or should have known that fees and expenses for Fidelity Funds were excessive as compared to alternative investments 
[because] … similar investment products were available with substantially lower fees and expenses” and investment in the 
Fidelity Funds “caused the [p]lans to lose millions of dollars a year in excess fees.” Id. at 32–33. The district court dismissed 
plaintiffs’ complaint in its entirety, finding the plaintiffs’ claims to be barred by the statute of limitations. Young v. General 
Motors Inv. Corp., 550 F. Supp. 2d 416, 419–20, 43 EB Cases (BNA) 3000 (S.D.N.Y. 2008). On appeal, the Second Circuit 
found the plaintiffs’ excessive-fee claim to be one of imprudent investment. Young, 325 F. App’x at 33. Citing the Investment 
Company Act for context, the Second Circuit affirmed dismissal of the plaintiffs’ claim because the plaintiffs failed to allege 
that the fees were excessive relative “to the services rendered” or any “facts concerning other factors relevant to determining 
whether a fee is excessive under the circumstances.” Id. Consequently, the Second Circuit dismissed the complaint under Rule 
12(b)(6) for failure to state a claim upon which relief could be granted. Id. 

26 671 F.3d 314, 51 EB Cases (BNA) 1609 (3d Cir. 2011). 
27 556 F.3d 575, 45 EB Cases (BNA) 2761 (7th Cir. 2009). 
28 Renfro, 671 F.3d at 327. 
29 See id. at 319. 
30 Id. at 327. 
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that the process was flawed.’”31  
 
The Unisys plan consisted of 73 investment options, including a stable value fund, the Unisys 

Stock Fund, 4 commingled pools composed of funds commingled from different sources owning 
shares in the pool, and 67 mutual funds.32 Essentially, the Third Circuit found that the Unisys plan in 
Renfro and the range and variety of options it offered was more comparable to the plan in Hecker than 
to the more limited options offered by the plan in Braden v. Wal-Mart Stores, Inc.33 The court also 
noted that in Renfro, “[u]nlike the pleadings in Braden, plaintiffs have not contended there was any 
sort of concealed kickback scheme relating to fee payments made to the directed trustee as the quid pro 
quo for inclusion of particular unaffiliated mutual funds.”34 The court concluded that the plaintiffs’ 
complaint “provided nothing more than conclusory assertions that Unisys breached its duty to 
prudently and loyally select and maintain the plan’s mix and range of investment options.”35 

 
The Eighth Circuit reached an opposite conclusion in Braden v. Wal-Mart Stores, Inc.36 In 

Braden, the plaintiff alleged that the defendants breached their fiduciary duties by imprudently 
choosing investment fund options with excessive fees, continuing to offer investment options that were 
unreasonably expensive compared to alternatives, and permitting the plan’s mutual fund investments to 
pay revenue sharing and alleged kickbacks to the plan’s trustee.37  

 
The Eighth Circuit held that the plaintiff’s allegations were sufficient to state cognizable claims 

that the selection process was flawed and that overpriced funds were selected despite the availability of 
better options.38 The Eighth Circuit reasoned that although there may be lawful reasons why these 
funds were selected, the plaintiff did not need to plead facts to rebut possible lawful explanations, at 
least when the lawful explanations were not the obvious or more likely explanations.39 The Eighth 
Circuit distinguished Hecker on the grounds that the plan in that case offered access to more than 2,500 
mutual funds, whereas in Braden the plan offered a “far narrower range of investment options,” which 
under the pled facts made it more plausible that this plan was imprudently managed.40 The Eighth 
Circuit also noted that ERISA is a remedial statute and that the Secretary of Labor (who had filed an 
amicus brief on behalf of the plaintiffs) had warned of imposing “unnecessarily high pleading 
standards” in ERISA cases.41 Finally, the Eighth Circuit noted that although ERISA plaintiffs are 
required to plead sufficient facts to sustain their claims, plaintiffs often lack the information necessary 
to make out their claims until discovery commences.42 

 
In Krueger v. Ameriprise Financial, Inc.,43 a district court refused to dismiss claims by the 

                                                 
31 Id. 
32 See id. at 318, 327. 
33 588 F.3d 585, 48 EB Cases (BNA) 1097 (8th Cir. 2009). 
34 Renfro, 671 F.3d at 327. 
35 Id. 

        36588 F.3d 585, 596, 48 EB Cases (BNA) 1097 (8th Cir. 2009), aff’g 590 F. Supp. 2d 1159, 45 EB Cases (BNA) 
1597 (W.D. Mo. 2008). 

        37Braden, 590 F. Supp. 2d at 1166–67. 
        38Braden, 588 F.3d at 598, 600. 
        39Id. 
        40Id. at 596 n.6. 
        41Id. at 597 n.8. 
        42Id. at 598. The Eighth Circuit also reversed the district court’s dismissal of the plaintiff’s claim that revenue-

sharing payments to the plan’s trustee constituted a prohibited transaction. In doing so, the Eighth Circuit held that the 
plaintiff stated a plausible claim of unreasonable compensation under ERISA §406(a)(1)(C), and that the plaintiff did not need 
to plead specific facts showing the unreasonableness of the compensation, at least where the fiduciary defendants allegedly 
asserted that the amounts paid pursuant to the revenue-sharing agreement were secret under Wal-Mart’s trust agreement with 
Merrill Lynch. Id. at 602. 

        43 2012 WL 5873825, 55 EB Cases (BNA) 1944 (D. Minn. Nov. 20, 2012). 



 

 
2660/99999-502 current/43080019v3   06/09/2014 9:19 pm 

plaintiffs, who alleged that the participants paid excessive fees by being forced to invest in mutual 
funds that were managed by the subsidiary of the plan sponsor as well as paying fees directly to the 
subsidiary. The plaintiffs claimed that the funds were selected not because they were reasonable 
investment vehicles but because the funds paid fees or kickbacks to the defendants. The plaintiffs 
alleged that the defendants breached their duty of loyalty and prudence. The plaintiffs cited Gipson v. 
Wells Fargo & Co.44 and Braden v. Wal-Mart Stores, Inc.,45 as support for their claims that the funds 
had been impermissibly invested in funds managed by an affiliate of the plan sponsor. The court 
agreed that under the holdings in Gipson and Braden, the plaintiffs had stated a cause of action.  

 
In Krueger, the plaintiffs also claimed that the fees charged by the funds selected for investment 

were excessive compared with median fees for comparable mutual funds in other 401(k) plans. The 
district court agreed that this was a cognizable claim and denied the defendant’s motion for dismissal. 
The court held that, as in Braden, the gravamen of the complaint was that the defendant failed to 
adequately evaluate the plan investment options. The court held that, unlike in Hecker v. Deere & Co.46 
and Renfro v. Unisys Corp.,47 the plaintiffs did not claim that the defendants chose retail funds and did 
not negotiate lower fees; rather, the plaintiffs alleged that the defendants chose to invest in affiliated 
funds even though they had no performance history and charged higher fees than comparable funds.48 
The court also held that the plaintiffs had stated a claim for a prohibited transaction under Sections 
406(a) and 406(b) of the Employee Retirement Income Security Act (ERISA) because the funds were 
affiliated with the plan sponsor.49 

B. Procedural and Substantive Prudence 

ERISA’s duty of prudence requires a fiduciary to act “with the care, skill, prudence, and 
diligence” that a prudent person “acting in a like capacity and familiar with such matters would use in 
the conduct of an enterprise of a like character and with like aims.”50 ERISA’s prudence requirement 
generally comprises two components—“procedural prudence” and “substantive prudence.” The former 
refers to the process involved in making decisions for a plan,51 whereas the latter refers to the merits of 
the decision made by the fiduciary. The prudence requirement focuses on the fiduciary’s conduct in 
arriving at the decision, not on its results, and asks whether a fiduciary employed appropriate methods 
to investigate and determine the merits of a particular decision.52 Yet even a fiduciary who failed to 
conduct a sufficient investigation before making a decision (procedural prudence) is insulated from 
fiduciary liability if a “hypothetical prudent fiduciary” would have made the same decision 
(substantive prudence).53 

1. Procedural Prudence 

Courts have held that “the test of prudence … is one of conduct” and prudence is not determined 
based on “whether [the] investment succeeded or failed.”54 Thus, as long as the prudent person 

                                                 
        44 583 F. Supp. 2d 149, 44 EB Cases (BNA) 2800 (D.D.C. 2008). 
        45 588 F.3d 585, 48 EB Cases (BNA) 1097 (8th Cir. 2009). 
        46 556 F.3d 575, 45 EB Cases (BNA) 2761 (7th Cir. 2009). 
        47 671 F.3d 314, 51 EB Cases (BNA) 1609 (3d Cir. 2011). 
        48 Krueger, 2012 WL 5873825, at *13. 
        49 Id. at *16. 
        50ERISA §404(a)(1)(B). 
        51Jenkins v. Yager, 444 F.3d 916, 37 EB Cases (BNA) 1609 (7th Cir. 2006). 
        52In re Unisys Sav. Plan Litig., 74 F.3d 420, 436, 19 EB Cases (BNA) 2393 (3d Cir. 1996) (citing Fink v. National 

Sav. & Trust Co., 772 F.2d 951, 962 (D.C. Cir. 1985) (Scalia, J., concurring in part and dissenting in part)). 
        53Roth v. Sawyer-Cleator Lumber Co., 16 F.3d 915, 919, 17 EB Cases (BNA) 2556 (8th Cir. 1994) (“Even if a 

trustee failed to conduct an investigation before making a decision, he is insulated from liability if a hypothetical prudent 
fiduciary would have made the same decision anyway.”). 

       54Smith v. Sydnor, 2000 U.S. Dist. LEXIS 20074, at *51–54 (E.D. Va. Aug. 25, 2000). 
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standard is satisfied, ERISA imposes no further duty to take any specific course of action.55 Practically, 
this means that a plan fiduciary must always act in the beneficiaries’ best interest, including 
researching decisions that may affect the benefit plan.56 Importantly, “[p]rudence is evaluated at the 
time of the investment without the benefit of hindsight.”57 

 
Tibble v. Edison International58 illustrates a claim in which plaintiffs proved that the fiduciaries 

failed to exercise procedural prudence. In Tibble, the plan provided that the plan sponsor, not the plan 
participants, would pay the cost of administering the plan. In 1999, the plan was amended to add retail 
mutual funds. At that time, the plan’s recordkeeper already had contracts with certain mutual fund 
companies whereby the recordkeeper received a portion of the “revenue sharing” to pay for its 
services. As a result, when the retail mutual funds were added to the plan, the revenue-sharing 
payments received by the recordkeeper were applied to reduce the recordkeeping charges to the plan 
sponsor. 

 
At trial, the plaintiffs alleged that the defendants breached their duty of prudence when they 

invested in the retail share classes rather than the institutional share classes of six mutual funds. With 
regard to the three mutual funds—the William Blair Fund, the PIMCO Fund, and the MFS Total 
Return Fund—that were added to the plan in July 2002, the plaintiffs argued that the initial decision to 
invest in the retail share classes constituted a breach of the defendants’ duty of prudence. At the time of 
the initial investment decision, both retail and institutional share classes were available for all three 
funds. The only difference between the classes was that the retail share classes charged higher fees to 
the plan participants. The higher fee for each fund was attributable to the 12b-1 fees that served as a 
source of revenue sharing to the plan sponsor. 

 
The court concluded that the evidence presented at trial established that the defendants never 

considered or evaluated the different share classes for the three funds. The investments staff 
recommended adding the retail share classes of these three funds without considering whether the 
institutional share classes offered greater benefits to the plan participants. Therefore, the court held that 
the defendants breached their fiduciary duty of prudence.59  

 
The plaintiffs also alleged that the defendants breached their duty of prudence by charging 

participants excessive investment-management fees to invest in the Money Market Fund. The court 
disagreed, concluding that the evidence established that the defendants engaged in a prudent process 
when selecting this fund because the defendants: (1) researched and compared the fees of four 
comparable funds; (2) reviewed the comparable funds (including fees) of seven candidates that 
responded to a request for proposals; (3) consistently monitored the fund’s performance net of fees, 
which revealed that the fund performed consistently well (net of fees) throughout 1999 to 2008; (4) 
periodically reviewed the reasonableness of the fees, which were reduced in 2005 and 2007; and (5) 

                                                 
       55Taylor v. United Techs. Corp., 2009 U.S. Dist. LEXIS 19059, at *27–30, 46 EB Cases (BNA) 1935 (D. Conn. 

Mar. 3, 2009) (“ERISA does not require a fiduciary to take ‘any particular course’ so long as the fiduciary’s decision meets 
the prudent person standard.”) (citing Chao v. Merino, 452 F. 3d 174, 182, 38 EB Cases (BNA) 1112 (2d Cir. 2006) (“[A 
fiduciary’s] actions are not to be judged from the vantage point of hindsight.”)), aff’d, 354 F. App’x 525, 48 EB Cases (BNA) 
1193 (2d Cir. 2009). 

       56Chao v. Moore, 2001 U.S. Dist. LEXIS 9012, at *7–9, 26 EB Cases (BNA) 2033 (D. Md. June 15, 2001) (quoting 
Schaefer v. Arkansas Med. Soc’y, 853 F.2d 1487, 1491 (8th Cir. 1988)). 

       57Keach v. United States Trust Co., 419 F.3d 626, 638, 35 EB Cases (BNA) 1818 (7th Cir. 2005) (ERISA’s fiduciary 
duty of care “requires prudence; not prescience”) (quoting DeBruyne v. Equitable Life Assurance Soc’y, 920 F.2d 457, 
465, 13 EB Cases (BNA) 1193 (7th Cir. 1990)). 

       582010 U.S. Dist. LEXIS 69119, 49 EB Cases (BNA) 1725 (C.D. Cal. July 8, 2010), aff’d, 711 F3d 1061, (9th Cir. 
2013).  

       59Tibble, 2010 U.S. Dist. LEXIS 69119, at *78–98.  
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conducted an extensive review of the fund in 2008.60  
 
On appeal, the Ninth Circuit affirmed the district court’s decision that defendants failed to 

adequately investigate the possibility of institutional-share class alternatives.61 The court rejected 
defendants attempt to assert reliance on the service provider’s decision regarding the plan menu, 
stating that a plan sponsor cannot “reflexively and uncritically adopt investment recommendations.”62  
Thus, the Ninth Circuit agreed with the district court that defendants violated their duty of prudence 
when selecting the retail share classes for these funds.63 With regard to money market claim, the Ninth 
Circuit agreed with the district court that the fiduciaries had acted prudently, finding that the 
uncontroverted evidence showed that defendants engaged in discussions about the pros and cons of the 
money market funds.64 

 
Defendants have won summary judgment based on procedural prudence. In Kanawi v. Bechtel 

Corp.,65 the plaintiffs alleged that the defendants’ decision to maintain investments in Fremont Mutual 
Funds was in the interests of entities that had close connections with the Bechtel family, rather than in 
the best interests of the plan participants.66 The court rejected these claims, finding that the defendants 
acted prudently and within their sound business judgment in maintaining these funds because the 
committee met regularly to discuss the plan’s investments and sought the advice of an outside 
consultant to ensure that it was making proper decisions.67 

 
Likewise, in Taylor v. United Technologies Corp.,68 the court dismissed the plaintiffs’ excessive-

fee claims based on the prudent process engaged in by the defendants. In Taylor, the plaintiffs claimed, 
among other things, that the defendants breached their fiduciary duties by offering actively managed 
mutual funds with unreasonable fees. The court dismissed the plaintiffs’ claims, holding that they had 
not shown any imprudence in the selection of actively managed funds based on the record detailing the 
“evaluation and analytical process or ‘appropriate consideration’” by which the defendants selected the 
mutual funds.69 In particular, the court found that the defendant’s “selection process included 
appropriate consideration of the fees charged on the mutual fund options, and of the returns of each 
mutual fund net of its management expenses.”70  

 
However, not all courts have decided the issue of prudence at the summary judgment stage. In 

George v. Kraft Foods Global, Inc.,71 the Seventh Circuit reversed the district court and denied the 
defendant’s motion for summary judgment. The court held that there was a genuine issue of fact 
whether the defendant had breached the prudent man standard of care and so violated ERISA Section 
404(a)(1). The plaintiffs alleged that the defendant breached its fiduciary duty in the manner in which 
it had permitted investment and transactional drag.72 

 
The Seventh Circuit noted that there was ample evidence in the record of the defendants’ 

                                                 
60Id. at *108–21.  
61711 F.3d 1061, 1086-87, 56 EB Cases (BNA) 1245 (9th Cir. 2013).  

        62Tibble, 711 F.3d at 1086.  
63Id. at 1087.   

        64 Id. at 1084.  
65590 F. Supp. 2d 1213, 45 EB Cases (BNA) 1470 (N.D. Cal. 2008). 
66Kanawi, 590 F. Supp. 2d at 1229.  
67Id. 
682009 U.S. Dist. LEXIS 19059, 46 EB Cases (BNA) 1935 (D. Conn. Mar. 3, 2009), aff’d, 354 F. App’x 525, 48 EB 

Cases (BNA) 1193 (2d Cir. 2009). 
69Taylor, 2009 U.S. Dist. LEXIS 19059, at *27–30. 
70Id. 
71641 F.3d 786, 50 EB Cases (BNA) 2761 (7th Cir. 2011). 
72George, 641 F.3d at 796. “Drag” refers to higher transactional costs that arise from frequent trading of securities. 
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discussion of investment and transactional drag, the consequences, and potential solutions. The court 
concluded, however, that there was no evidence as to whether the defendants made an affirmative 
choice to maintain the status quo and not remedy the issues associated with investment and 
transactional drag. As a result, the Seventh Circuit reversed the district court’s grant of summary 
judgment in favor of the defendants, finding that “no Plan fiduciary ever made a decision regarding the 
solutions to investment and transactional drag that were proposed between 2002 and 2004.”73 The court 
remanded to the district court to determine if a prudent person would have similarly failed to exercise 
discretion to make that decision. 

 
In Boeckman v. A.G. Edwards, Inc.,74 the court declined to analyze the evidence set forth in the 

parties’ respective motions regarding the plan fiduciaries’ selection of mutual funds as investment 
options, their procedures for monitoring investment performance, their fee-related negotiations with 
service providers, or their ongoing efforts to monitor service-provider fees.75 Instead, the court found 
that this evidence raised “substantial disputed questions of fact concerning the prudence of Plan 
investments in mutual funds, the reasonableness of Plan fiduciaries in selecting investment objectives 
and monitoring Plan investments, as well as standards in the financial services industry.”76  

 
In a proprietary fund case, the defendants successfully defeated the plaintiffs’ excessive-fee 

claims at trial by establishing that they engaged in a prudent process in selecting Prudential products. 
In Dupree v. Prudential Insurance Co. of America,77 the court found that the fiduciaries were prudent 
in retaining the Prudential annuity contract because “other sophisticated pension plans purchased 
[Prudential annuity contracts and] the terms of the Plan’s … contract were equal to or more favorable 
to the Plan than the terms of those arm’s-length transactions.”78 The court also found that the 
fiduciaries were prudent in selecting Prudential investment options for the plan, in light of the 
investment manager’s and investment committee’s knowledge and experience, their retention of an 
independent consultant, and their exercise of due diligence.79  

2. Substantive Prudence 

Where fees are at the center of a dispute, the “ultimate measure” of the fiduciary’s performance is 
the reasonableness of the fees approved.80 Prudence does not require fiduciaries to select the lowest 
cost “blue plate special” in choosing the administrative service provider or investment options for a 
401(k) plan.81 Rather, fees and expenses are only one component of a fiduciary’s evaluation of an 

                                                 
        73 Id. at 796. 

742007 U.S. Dist. LEXIS 90251 (S.D. Ill. Aug. 31, 2007). 
75Boeckman, 2007 U.S. Dist. LEXIS 90251, at *19–21.  
76Id. 
772007 U.S. Dist. LEXIS 57857, 42 EB Cases (BNA) 1510 (S.D. Fla. Aug. 10, 2007). 
78Dupree, 2007 U.S. Dist. LEXIS 57857, at *147. 
79Id. at *149–52. The court also noted it was undisputed that the plan’s investment performance had been consistently 

strong. Id. It also rejected the argument that it was imprudent to select investment options with restrictions on withdrawing 
assets because the restrictions benefit all participants and were not enforced. Id. 

80Brock v. Robbins, 830 F.2d 640, 644–46, 8 EB Cases (BNA) 2489 (7th Cir. 1987). 
81See Dep’t of Labor, 401(k) Plan Fee Disclosure Form 2010, July 6, 1999, available at 

http://www.dol.gov/ebsa/pdf/401kfefm.pdf (noting that fees and expenses are one of several factors to consider; other factors 
of “equal or greater importance to consider include the quality and type of services provided, the anticipated performance of 
competing providers and their investment products and other factors specific to your plan’s needs. The service provider 
offering the lowest cost services is not necessarily the best choice for your plan.”) (emphasis in original); Letter from Bette J. 
Briggs, Chief, Division of Fiduciary Interpretations at the Office of Regulations and Interpretations to Diana Orantes Ceresi, 
Associate General Counsel, AFL-CIO, 1998 ERISA LEXIS 6, at *3–4 (Feb. 19, 1998) (“the responsible plan fiduciary must 
engage in an objective process designed to elicit information necessary to assess the qualifications of the provider, the quality 
of services offered, and the reasonableness of the fee in light of the services provided … the fiduciary need not select the 
lowest bidder when soliciting bids, although the fiduciary must ensure that the compensation paid to a service provider is 
reasonable in light of the services provided to the plan”). 
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administrative service provider or an investment.82 As the DOL has recognized, it can be a breach of 
fiduciary duty to select the low-cost provider if it provides inferior quality or level of services, or is 
unqualified.83 For example, in Taylor v. United Technologies Corp.,84 the district court granted 
summary judgment in favor of United Technologies, rejecting the plaintiffs’ claim that United 
Technologies allowed the plan to pay unreasonably high compensation to Fidelity for recordkeeping 
services through the use of revenue-sharing fees.85 There, the court held that the plaintiffs failed to 
prove that Fidelity’s fees were materially unreasonable and beyond the market rate, observing that 
United Technologies had produced evidence demonstrating that other service providers would have 
charged comparable rates.86  

 
In Tussey v. ABB, Inc.,87 the Eighth Circuit affirmed a $13.4 million judgment rendered after trial 

against plan fiduciaries. The ABB 401(k) plan contracted with Fidelity to invest in Fidelity mutual 
funds and for Fidelity to provide educational information, bookkeeping, and other services to the plan 
participants. Fidelity was paid by revenue sharing provided by the investment companies whose 
products were offered in the plan. The amount of revenue sharing grew with the size of the 
investments. The Eighth Circuit agreed with the trial court’s decision that the plan-appointed fiduciary 
had violated its fiduciary obligations when it failed to monitor the costs assessed against the plan by 
Fidelity and the other investment companies and selected more expensive class shares for the 
investment options when less expensive classes were available.88 However, the Court vacated an award 
of $21.8 million against ABB for replacing a well-performing Vanguard fund with Fidelity funds 
because the trial court improperly applied a de novo interpretation of the plan and used hindsight bias 
regarding the performance of stocks ex post.89 It also vacated a $1.7 million judgment against Fidelity 
for breaching its fiduciary duty to the plan when it failed to distribute float income to the plan by 
transferring float income worth $1.7 million to the plan’s investment options. The court found that 
under the facts of the case, float income was not a plan asset.90 

 
In George v. Kraft Foods Global, Inc.,91 the Seventh Circuit overruled the district court and held 

that a genuine issue of fact existed as to whether the fiduciaries had met the prudent man standard of 
care. The plaintiffs claimed that the fiduciaries should have done more to reduce investment and 
transactional drag. Specifically, the plaintiffs alleged that the fiduciaries never made a decision 
whether to maintain the status quo or try to limit or eliminate the investment and transactional drag. 
The question on remand was whether the failure to make a reasoned decision was a breach of the 
prudent man standard of care.92 The circuit court also remanded for findings on the plaintiffs’ claim 
that the fiduciaries were imprudent when they failed to solicit bids for the cost of the plan 
recordkeeping, which the plaintiffs claimed was excessive. Overturning the district court’s dismissal of 
the claim based on evidence introduced by the plaintiffs, the circuit court held that a trier of fact could 

                                                 
82See, e.g., Hecker v. Deere & Co., 556 F.3d 575, 45 EB Cases (BNA) 2761 (7th Cir. 2009) (recognizing that because 

ERISA does not require fiduciaries to choose the fund offering the lowest fee (which may very well suffer other 
disadvantages), the fact that funds exist with fees lower than the selected fund is of little significance).  

83See, e.g., Letter from Bette J. Briggs, Chief, Division of Fiduciary Interpretations at the Office of Regulations and 
Interpretations to Diana Orantes Ceresi, Associate General Counsel, AFL-CIO, 1998 ERISA LEXIS 6 (Feb. 19, 1998). 

842009 U.S. Dist. LEXIS 19059, 46 EB Cases (BNA) 1935 (D. Conn. Mar. 3, 2009), aff’d, 354 F. App’x 525, 48 EB 
Cases (BNA) 1193 (2d Cir. 2009). 

85Taylor, 2009 U.S. Dist. LEXIS 19059, at *32–35. 
86Id. at *29–32. 

        872014 U.S. App. LEXIS 5118 (8th Cir. Mar. 19, 2014) 
        88Id. at *23-24.  
        89Id. *28-30 
        90Id. *13. “Float income,” here, refers to interest earned overnight on contributions made by the plan or plan participants 
before being allocated to the investment options. The Eight Circuit found that the float income was not a plan asset and 
therefore plan participants had no right to float income. Id. at 32.  

91641 F.3d 786, 50 EB Cases (BNA) 2761 (7th Cir. 2011) 
92George, 641 F.3d at 796–97. 
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have reasonably concluded that the defendants had failed to satisfy their duty to ensure that fees were 
reasonable.93 

 

C. Disclosure Duties Regarding Revenue-Sharing and Fees 

1. Regulatory Requirements  

The Securities and Exchange Commission (SEC), the agency with primary jurisdiction over 
mutual fund disclosures, has extensively regulated mutual fund disclosure of fee and expense 
information based on the agency’s considered judgment as to what would be “material” to an average 
plan investor and to ensure that the disclosures are uniform, and thus comparable, across mutual funds. 
The importance of this second requirement cannot be understated, as uniform comparable disclosures 
are necessary for investors to be able to compare apples to apples when making investment decisions. 
Along these lines, in the context of disclosures by mutual funds, the SEC’s concept of materiality 
limits the information that must be provided. The relevant regulations define “material” under the 
Investment Company Act as follows: “The term ‘material,’ when used to qualify a requirement for the 
furnishing of information as to any subject, limits the information required to those matters as to which 
an average prudent investor ought reasonably to be informed before buying or selling any security of 
the particular company.”94  

 
On October 14, 2010, the DOL issued a final regulation under ERISA setting forth the fiduciary 

requirements for disclosure in participant-directed individual account plans, including 401(k) plans.95 
For plan years beginning on or after November 1, 2011, plan administrators must disclose to plan 
participants and beneficiaries who have the right to direct the investment of assets held in their 
accounts both plan-wide and individual fee and expense information that may be charged against their 
plan accounts.96 The stated purpose of the regulation is “to ensure that all participants and beneficiaries 
in participant-directed individual account plans have the information they need to make informed 
decisions about the management of their individual accounts and the investment of their retirement 
savings.”97 

 
The final regulation requires the plan administrator, as defined in ERISA Section 3(16), of a 

covered individual account plan to take steps to ensure that participants and beneficiaries are made 
aware of their rights and responsibilities with respect to the investment of their account assets, and are 
provided sufficient information regarding the plan and designated investment alternatives, including 
fees and expenses, to make informed decisions with respect to the management of their accounts. The 
final regulation sets forth four categories of information that must be disclosed to participants and 
beneficiaries of “covered individual account plans”: (a) general plan-related operation and 
identification information, (b) administrative expenses, (c) individual expenses, and (d) information on 

                                                 
93Id. at 799. 
9417 C.F.R. §207.8b-2(g) (emphasis added). 
9575 Fed. Reg. 64,910–46 (Oct. 20, 2010) (the changes are codified at 29 C.F.R. pt. 2550). The DOL previously amended 

the Form 5500 annual reporting requirements in November 2007, effective for plan years beginning January 1, 2009, to 
expand the group of service providers that must be disclosed to all persons who receive $5,000 or more in reportable 
compensation and to impose new requirements to report service-provider revenue sharing. 72 Fed. Reg. 64,710-01 (Nov. 16, 
2007). The new rules require plan administrators to identify and report service providers who receive separate fees from the 
plan as members of a bundled service arrangement. The rules make clear that a “service provider” includes entities who 
receive direct or indirect compensation, as well as entities that provide services directly or indirectly to the plan. Id. See also 
the frequently asked questions and answers prepared by the DOL regarding the new reporting requirements, FAQs about the 
2009 Form 5500 Schedule C, available at http://www.dol.gov/ebsa/faqs/faq_scheduleC.html.  

96The new disclosure rules apply to all covered participant-directed individual account plans, whether or not such plans 
meet the fiduciary liability exemption requirements of ERISA §404(c).  

9775 Fed. Reg. 64,910.  
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the investment alternatives.98 
 
Worthy of note, the final regulation adds a new requirement intended to provide participants in 

plans that have administrative expenses underwritten by investment alternatives offered under the plan 
(e.g., through revenue-sharing arrangements) with a clearer understanding as to how those costs are 
underwritten. Thus, to the extent applicable, a statement of administrative expenses charged to an 
account must include a statement that some of the plan’s administrative expenses for the preceding 
quarter were paid from the total annual operating expenses of one or more of the plan’s designated 
investment alternatives.99 

 
On February 3, 2012, the Department of Labor (DOL) issued final regulations amending the 

existing regulations under Section 408(b)(2) of ERISA to require certain service providers to employee 
pension benefit plans and entities holding “plan assets” to disclose information regarding their 
compensation. The purpose of the regulation is to assist plan fiduciaries in assessing the reasonableness 
of the service provider’s contract with the plan and the potential for conflicts of interest.100 
Specifically, the final regulations expand the requirement for “reasonableness” under ERISA Section 
408(b)(2) in the case of a contract or arrangement between “covered service providers” and “covered 
plans,” by providing that a contract between a covered service provider and a covered plan is not 
reasonable unless the covered service provider discloses to that plan certain specified information 
regarding its services and compensation. The final regulations, effective July 1, 2012, apply to all 
plans. The required disclosures generally must be made in advance of the date the contract or 
arrangement is entered into, extended, or renewed. For preexisting contracts or arrangements, the 
required disclosures had to be furnished no later than July 1, 2012. 

2. Key Cases 

Most courts have concluded that fiduciaries do not have a duty to disclose revenue- or fee-sharing 
agreements to participants.101 In Hecker v. Deere & Co.,102 the Seventh Circuit rejected the plaintiffs’ 
claims that Deere breached its fiduciary duties by failing to inform participants whether Fidelity 

                                                 
9829 C.F.R. §2550.404a-5(c)(2)(ii)(A)–(C) (effective July 19, 2011).  
99Before the DOL adopted the final regulations, the DOL issued interim final rules (dated July 16, 2010) that established 

new disclosure requirements that would require certain service providers to employee pension benefit plans and entities 
holding “plan assets” to disclose all fee information, including hidden fees, related to those services so as to assist plan 
fiduciaries in assessing the reasonableness of the service provider’s contract with the plan and the potential for conflicts of 
interest. 75 Fed. Reg. 41,600 (July 16, 2010). The interim final regulations were effective July 16, 2011, and apply to 
arrangements entered into on or after the effective date, as well as to arrangements already in effect as of the effective date.  
        100 77 Fed. Reg. 5632 (Feb. 3, 2012) (amending 29 C.F.R. §2550.408b-2(c)). 

101See, e.g., Taylor v. United Techs. Corp., 2009 U.S. Dist. LEXIS 19059, at *32–35, 46 EB Cases (BNA) 1935 (D. 
Conn. Mar. 3, 2009) (concluding that defendant did not make misleading communications to the plan participants and 
disclosed information as required pursuant to ERISA), aff’d, 354 F. App’x 525, 48 EB Cases (BNA) 1193 (2d Cir. 2009); 
Martin v. Caterpillar, Inc., 2008 U.S. Dist. LEXIS 99465, at *10–13, 45 EB Cases (BNA) 1631 (C.D. Ill. Sept. 25, 2008) 
(plan fiduciaries could not breach their fiduciary duties “by failing to make disclosures regarding revenue sharing that are not 
required by statutory scheme promulgated by Congress and enforced by the DOL”); but cf. Braden v. Wal-Mart Stores, Inc., 
588 F.3d 585, 596, 48 EB Cases (BNA) 1097 (8th Cir. 2009) (reversing the district court’s Rule 12(b)(6) dismissal of claims 
that plan fiduciaries had failed to provide participants with complete and accurate information about (1) the plan’s investment 
options and the process by which they were selected; and (2) revenue-sharing payments made by mutual fund companies to 
the plan’s trustee, and disagreeing with the district court’s ruling that ERISA does not require the disclosure of revenue 
sharing and the information plaintiff claimed to be lacking from plan disclosures); Shirk v. Fifth Third Bancorp, 2008 U.S. 
Dist. LEXIS 108089, at *32–35 (S.D. Ohio Sept. 26, 2008) (permitting fee-related disclosure claims to proceed based on the 
fiduciaries’ general duties to provide participants with material information regarding the plan); Kanawi v. Bechtel Corp., 
2007 U.S. Dist. LEXIS 9799 (N.D. Cal. May 15, 2007) (denying motion to dismiss, finding that plaintiffs’ failure to plead that 
defendants violated specific disclosure requirements was not fatal to their claim that defendants breached their fiduciary 
duties). 

102556 F.3d 575, 45 EB Cases (BNA) 2761 (7th Cir. 2009), reh’g en banc denied, 569 F.3d 708 (7th Cir. 2009).  
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Research shared fees with Fidelity Trust.103 The Seventh Circuit affirmed the district court’s decision 
that a fee-sharing arrangement did not violate ERISA or any other statute or regulation.104 The court 
stated, “Deere disclosed to the participants the total fees for the funds and directed the participants to 
the fund prospectuses for information about the fund-level expenses. This was enough. The total fee, 
not the internal, post-collection distribution of the fee, is the critical figure for someone interested in 
the cost of including a certain investment in her portfolio and the net value of that investment.”105 

 
In Renfro v. Unisys Corp.,106 the plaintiffs argued that the defendants violated ERISA by failing to 

disclose revenue-sharing information. Citing Hecker, the district court stated that it “fail[ed] to see the 
import of any such alleged system of revenue sharing. Plan participants were made aware of the fees 
they would pay for allocating their Plan contributions to particular funds. To whom that money 
ultimately flowed would seem irrelevant to a participant once it left his wallet.”107 The court concluded 
that the defendants’ failure to disclose information about revenue sharing could not “form the basis of 
an ERISA breach of fiduciary duty claim.”108  

 
Courts have also held that ERISA’s specific disclosure provisions govern the dissemination of 

plan fee and expense information and are not subject to further judicial expansion under the fiduciary 
provisions of Section 404(a).109 For example, in Tussey v. ABB, Inc.,110 a case decided before the 2010 
disclosure regulations were promulgated, the court held that that “the ABB Defendants could not have 
breached their fiduciary duty by failing to disclose the portion of the Plan’s fees and expenses 
attributable to revenue sharing” because (1) “[n]either ERISA, nor the DOL require that revenue 
sharing be specifically identified and disclosed to Plan participants,” and (2) “ERISA’s general 
prudence requirement may not be invoked to create a more stringent disclosure requirement if the 
statute already dictates what notice is required.”111 

 

D. Section 404(c) Safe Harbor for Plan Fiduciaries 

Section 404(c) of ERISA provides that in participant-directed plans no “fiduciary shall be liable 

                                                 
103Hecker, 556 F.3d at 585–86.  
104Id. at 585. 
105Id. 
1062010 U.S. Dist. LEXIS 41563, 48 EB Cases (BNA) 2870 (E.D. Pa. Apr. 26, 2010), aff’d, 671 F.3d 314, 51 EB Cases 

(BNA) 1609 (3rd Cir. 2011). 
107Renfro, 2010 U.S. Dist. LEXIS 41563, at *24. 
108Id. at *25. 
109In Curtiss-Wright Corp. v. Schoonejongen, 514 U.S. 73, 18 EB Cases (BNA) 2841 (1995), the Supreme Court 

observed that ERISA’s reporting and disclosure scheme “may not be a foolproof informational scheme, although it is quite 
thorough. Either way, it is the scheme that Congress devised. And we do not think Congress intended it to be supplemented by 
a far-away provision in another part of [ERISA.]” Id. at 84. Courts have rejected efforts to expand ERISA’s specific 
disclosure provisions under §104(b) by resort to the general fiduciary obligations under ERISA §404(a), which say nothing 
about disclosure. See, e.g., Baker v. Kingsley, 387 F.3d 649, 662, 33 EB Cases (BNA) 2486 (7th Cir. 2004) (courts should 
not use fiduciary duties to upset an area significantly regulated by federal law); Faircloth v. Lundy Packing Co., 91 F.3d 648, 
657, 20 EB Cases (BNA) 2493 (4th Cir. 1996) (“We likewise decline to use Section 404(a)(1)(A) to expand the 
duties imposed under Section 104(b)(4), the ERISA section that specifically governs the situation here—a request for 
documents related to the ESOP.”); accord Board of Trs. of CWA/ITU Negotiated Pension Plan v. Weinstein, 107 F.3d 139, 
146–47, 20 EB Cases (BNA) 2510 (2d Cir. 1997) (“[W]e think it inappropriate to infer an unlimited disclosure obligation on 
the basis of general provisions that say nothing about disclosure.”). 

1102008 U.S. Dist. LEXIS 9806, 42 EB Cases (BNA) 2863 (W.D. Mo. Feb. 11, 2008). 
111Tussey, 2008 U.S. Dist. LEXIS 9806, at *5–10. Despite the court’s conclusion that the ABB defendants established 

that they had no general or specific duty under ERISA to disclose the revenue-sharing agreements to the plan participants, the 
court denied defendants’ motion to dismiss after finding that the ABB defendants’ 404(c) defense was not applicable at the 
pleadings stage. Id. at *7–13. 
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… for any loss … which results from a plan participant or beneficiary’s exercise of control.”112 
Defendants have asserted, with varying degrees of success, that plaintiffs’ claims of unreasonably 
excessive fees and imprudent investment choices are barred by the safe harbor provisions of Section 
404(c).113 As part of the DOL’s final regulation issued on October 14, 2010, setting forth the fiduciary 
requirements for disclosure in participant-directed individual account plans, the DOL included a final 
amendment to the existing regulation, 29 C.F.R. §2550.404c-1, issued under ERISA Section 404(c). 
This amendment integrates the new disclosure requirements of the final regulation for Section 404(a) 
into the existing Section 404(c) regulation to avoid having different disclosure requirements for plans 
intending to comply with the ERISA Section 404(c) requirements. Accordingly, all self-directed 
individual account plans must comply with the new disclosure regulations. The DOL also reiterated its 
view that the disclosure requirements embodied in the final regulation do not relieve a fiduciary from 
its duty to prudently select and monitor service providers or designated investment alternatives offered 
under the plan.114 

 
In Hecker v. Deere & Co.,115 the Seventh Circuit held, based on the facts pled, that the defendants 

were protected by Section 404(c) because they had disclosed all of the information required to trigger 
its safe harbor provisions.116 Observing that 2,500 mutual funds were available to the participants 
through a brokerage link provided for the Deere plan, the court found implausible the plaintiffs’ 
allegations that the options did not provide the participants with a reasonable opportunity to 
accomplish the three goals outlined in the Section 404(c) regulation or to control the risk of loss from 
fees.117 The court concluded that given the multitude of investment options offered by the plan, which 
varied in both type and fee, the fiduciaries could not be held responsible for those choices.118 

 
Later, the Seventh Circuit clarified its position when it denied the plaintiffs’ petition for a 

rehearing.119 In her amicus brief, the Secretary of Labor had raised concerns that the Hecker opinion 
would be construed to alleviate a fiduciary’s liability for acting imprudently when choosing overpriced 
funds.120 The court rejected this fear, reasoning that its opinion did not stand for such a “broad 

                                                 
112ERISA §404(c)(1)(B). 
113In re Unisys Sav. Plan Litig., 74 F.3d 420, 445, 19 EB Cases (BNA) 2393 (3d Cir. 1996) (explaining that §404(c) 

“allows a fiduciary, who is shown to have committed a breach of duty in making an investment decision, to argue that despite 
the breach, it may not be held liable because the alleged loss resulted from a participant’s exercise of control”); see also 
Langbecker v. Electronic Data Sys. Corp., 476 F.3d 299, 39 EB Cases (BNA) 2352 (5th Cir. 2007) (holding 404(c) can be a 
defense to the imprudent selection of an investment option, although its applicability depends on whether the named plaintiffs 
and the absent class members actually exercised “control” over their investments); but cf. DiFelice v. US Airways, Inc., 497 
F.3d 410, 423–24, 41 EB Cases (BNA) 1321 (4th Cir. 2007) (explaining 404(c) limits a fiduciary’s liability for following a 
participant’s investment instructions, but is not a defense to a fiduciary’s imprudent selection or monitoring of a plan’s 
particular investment option).  

114Fiduciary Requirements for Disclosure in Participant-Directed Individual Account Plans, 75 Fed. Reg. 64,910 (Oct. 
20, 2010).  

115556 F.3d 575, 45 EB Cases (BNA) 2761 (7th Cir. 2009), reh’g en banc denied, 569 F.3d 708 (7th Cir. 2009). 
116Hecker, 556 F.3d at 589–90. Other courts, however, have declined to apply §404(c) at the motion to dismiss or 

summary judgment stage of litigation. See, e.g., Martin v. Caterpillar, Inc., 2008 U.S. Dist. LEXIS 99465, at *14–17, 45 EB 
Cases (BNA) 1631 (C.D. Ill. Sept. 25, 2008) (holding that §404(c) is an affirmative defense, which plaintiffs have no 
obligation to negate, and it is incorrect to resolve on a motion to dismiss); Tussey v. ABB, Inc., 2008 U.S. Dist. LEXIS 9806, 
at *5–10, 42 EB Cases (BNA) 2863 (W.D. Mo. Feb. 11, 2008) (stating that “[e]ven though ABB has established that it had no 
duty to disclose Fidelity Trust’s revenue sharing agreements, ABB still cannot prevail on its motion to dismiss based on 
Section 404(c) of ERISA [because] Section 404(c) is an affirmative defense that must be pleaded and proved at trial and is not 
appropriately resolved in a motion to dismiss.”); Kanawi v. Bechtel Corp., 590 F. Supp. 2d 1213, 1231–32, 45 EB Cases 
(BNA) 1470 (N.D. Cal. 2008) (declining to apply §404(c) immunity to defendants at the summary judgment stage, stating that 
even if it were to apply §404(c), it would not absolve defendants from their own breaches of fiduciary duties that took place 
before participants exercised control over their investment accounts). 

117Hecker, 556 F.3d at 590.  
118Id.  
119Hecker v. Deere & Co., 569 F.3d 708, 47 EB Cases (BNA) 1097 (7th Cir. 2009). 
120Id. at 710. 
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proposition” because “[i]t was limited to the complaint … [and] tethered closely to the facts before the 
court.”121 In addition, the Secretary of Labor expressed unease that the opinion could be seen as 
exculpating a plan fiduciary from liability simply by including a vast number of investment choices in 
the plan’s portfolio “and then shifting to the participants the responsibility for choosing among 
them.”122 The Seventh Circuit noted that while hypothetically this would be an improper strategy for a 
fiduciary to take, it had not occurred here—indeed, the plaintiffs had not alleged that the defendants 
were imprudent in their selection of 26 investment alternatives, or the additional 2,500 funds available 
through the BrokerageLink service.123 Therefore, the court rejected the plaintiffs’ petition for a 
rehearing.124  

 
In Loomis v. Excelon Corp.,125 the Seventh Circuit held that the safe harbor defense was available 

when the plaintiffs sued over the fiduciary’s selection of retail mutual funds for a 401(k) plan. The 
court ruled that the fiduciary did not violate its duties to plan participants by its selection of high-
expense, high-risk, and potentially high-return funds, along with low-expense index funds as well as 
low-expense, modest-return bond funds. It was up to the participants to choose investments that 
reflected the level of risk that they found acceptable. 

 
Although not an excessive-fee case, the Seventh Circuit’s decision in Howell v. Motorola, Inc.,126 

is noteworthy with respect to its earlier decision in Hecker. The plaintiffs in Howell alleged that the 
defendants breached their fiduciary duty by (1) selecting and continuing to offer the Motorola Stock 
Fund as an investment option in the 401(k) plan despite the defendants’ purported knowledge of 
Motorola’s bad business transaction, (2) misrepresenting or failing to disclose material information to 
participants, and (3) failing to appoint competent fiduciaries to the committee and to monitor their 
activities adequately. The Seventh Circuit concluded that the safe harbor set forth in ERISA Section 
404(c) was available to the defendants “for the plaintiffs’ disclosure and monitoring theories (the latter 
two listed above), but not for the imprudence theory.”127 In so ruling, the Seventh Circuit first recited 
that purpose of 404(c) is  

to relieve the fiduciary of responsibility for choices made by someone beyond its control; that is, the 
participant. … [If] an individual account is self-directed, then it would make no sense to blame the fiduciary 
for the participant’s decision to invest 40% of her assets in Fund A and 60% in Fund B, rather than splitting 
assets somehow among four different funds, emphasizing A rather than B, or taking any other decision. In 
short, the statute ensures that the fiduciary will not be held responsible for decisions over which it had no 
control.128  

The court then concluded that “[t]he language used throughout section 404(c) thus creates a safe harbor 
only with respect to decisions that the participant can make.”129 The Seventh Circuit, however, 
distinguished decisions that the participant can make from “[t]he choice of which investments will be 
presented in the menu that the plan sponsor adopts[, which] is not within the participant’s power.”130 
With regard to “the selection of plan investment options and the decision to continue offering a 
particular investment vehicle[,] acts to which fiduciary duties attach,” the Seventh Circuit held “that 
the safe harbor is not available.”131 The Seventh Circuit added that “[t]he regulations that the [DOL] 

                                                 
121Id. at 710–11. 
122Id. at 711. 
123Id. 
124Id. 

        125658 F.3d 667, 51 EB Cases (BNA) 1705 (7th Cir. 2011). 
126633 F.3d 552, 50 EB Cases (BNA) 1865 (7th Cir. 2011).  
127Howell, 633 F.3d at 554.  
128Id. at 567.  
129Id.  
130Id.  
131Id.  
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ha[s] put in place to implement the statute … are consistent with this position.”132  
 
The Seventh Circuit’s position on the breadth of Section 404(c) as articulated in Howell may 

conflict with that of the Third Circuit. In Renfro v. Unisys Corp.,133 the district court, citing the Third 
Circuit’s decision in In re Unisys Savings Plan,134 stated that “the law in the Third Circuit is that 
[Section 404(c)] applies even when a fiduciary breaches its duty by selecting an inappropriate fund for 
the Plan.”135 In Renfro, the defendants contended that they were entitled to summary judgment because 
the facts demonstrated that any losses allegedly suffered by the plaintiffs were the result of the 
participants’ individual investment decisions. As in Hecker, the court saw “no plausible allegation that 
the Plan[] do[es] not comply with [Section 404(c)]” and concluded that the defendants demonstrated 
compliance with the regulations under Section 404(c).136 On appeal, the Third Circuit did not reach the 
question of whether defendants were entitled to summary judgment based on their safe harbor defense 
but noted that nothing in Section 404(c) suggest that “a breach on the part of a fiduciary bars it from 
asserting” a safe harbor defense.137 

 
In Tibble v. Edison International,138 the Ninth Circuit held that a Section 404(c) safe harbor 

defense was not applicable to a fiduciary’s selection of investment menu options. The court noted that 
the time period involved in the case preceded the 2010 disclosure regulations and based its inquiry on 
the 1992 final rule139 The preamble to the 1992 regulation stated, in relevant part, that “the act of 
limiting or designating investment options which are intended to constitute all or part of the investment 
universe of an ERISA 404(c) plan is a fiduciary function which . . . is not direct or necessary result of 
any participant decision.”140 Based on the court’s interpretation of the preamble and the 1992 final 
rule,141 it found that a fiduciary’s decision as to which investment options to provide in the plan was 
not protected by the safe harbor defense. The court explained that a “fiduciary is better situated to 
prevent the losses that would stem from the inclusion of unsound investment options” and that a 
fiduciary can “design a prudent menu of options.”142 

E. Class Certification  

Defendants have sometimes successfully challenged or limited class certification in excessive-fees 
cases. In Spano v. Boeing Co. and Beesley v. International Paper Co.,143 the Seventh Circuit vacated 
and remanded the district court’s order certifying the classes. In support of its argument to the Seventh 
Circuit that the plaintiffs in Beesley failed to establish the typicality and adequacy requirements of 
Federal Rule of Civil Procedure 23(a)(3) and (a)(4) in order to certify a class on the claims that certain 
investment options were imprudent, International Paper Company (IP) contended that although “claims 
of excessive risk or artificial inflation may permit class certification, … the plaintiffs have made no 
such claims here.”144 IP pointed out 

                                                 
132Id.  
1332010 U.S. Dist. LEXIS 41563, 48 EB Cases (BNA) 2870 (E.D. Pa. Apr. 26, 2010). 
13474 F.3d 420, 445, 19 EB Cases (BNA) 2393 (3d Cir. 1996). 
135Renfro, 2010 U.S. Dist. LEXIS 41563, at *28. The district court concluded that the Third Circuit’s ruling was based on 

the plain language of ERISA 404(c), and thus the DOL’s regulation seeking to exclude selection of investment funds from 
404(c) protection was not due deference. Id. at *29–30. 

136Id. at *27. 
        137 Renfro v. Unisys Corp., 671 F.3d 314, 328, 51 EB Cases (BNA) 1609 (3rd Cir. 2011). 
        138 711 F.3d 1061, 56 EB Cases (BNA) 1245 (9th Cir. 2013). 
        139 Tibble, 711 F.3d at 1070 (citing 57 Fed. Reg. 46,922, 46,924 n.27 (Oct. 13, 1992)). 
        140 Id. The court held that the preamble was entitled to deference, like the 1992 final rule, under Chevron v. Natural 
Resource Defense Council, Inc., 467 U.S. 837, 842-43, 21 ERC (BNA) 1049 (1984).  
        141 Id. at 1072-74 
        142 Id. at 1073.  

143633 F.3d 574, 50 EB Cases (BNA) 1801 (7th Cir. 2011). 
144Spano, 633 F.3d at 589. 
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that any given participant may or may not have chosen to include those funds in his or her portfolio. It 
should not be blamed, it says, if a person opted to put her money in a riskier or more questionable fund. And 
more to the point, the close-to-infinite variety of combinations in each participant’s account—varying by 
which investment, when purchases were ordered, when money was shifted from one fund to another—make 
this claim singularly unattractive for class treatment.145  

Although the court agreed that class certification may be appropriate in certain cases, it noted that 
the decision whether to certify a class is a “complex one” for defined-contribution plans146 because a 
“class representative in a defined-contribution case would at a minimum need to have invested in the 
same funds as the class members.”147 The court also noted that the named representative could have 
conflicts with those he purports to represent, and that the class must be defined narrowly enough to 
exclude members who may be harmed by the requested relief.148 In evaluating the proposed class, the 
court found no common interest could be found when the alleged imprudent conduct harmed some 
participants and helped others.  

 
The district court in Abbott v. Lockheed Martin Corp.149 distinguished Spano and awarded class 

certification where the plaintiffs claimed excessive fees when the plan caused them to incur 
unreasonable administrative expenses. The court held that a plan-wide class was warranted because the 
claimed excessive fees were imposed uniformly on all plan participants, in contrast to Spano, where 
the fees were charged on a fund-specific basis. According to the plaintiffs, the administrative fees were 
charged to each participant as a uniform percentage of the participant’s total account value and did not 
vary by which fund the participant had invested in. Any difference in damages could therefore be 
calculated based on the account balances. Because every participant paid a portion of the alleged 
excessive fee, any participant’s claim was typical of the class.150 The court held that failure to certify 
the class would result in inconsistent or varying adjudications with respect to individual claims by class 
members.  

 
As discussed below, in the Gatekeeper context, defendants have encountered mixed success in 

challenging class certification. For example, on remand, in Nationwide Life Insurance Co. v. 
Haddock151 the district court certified a class of 24,000 plaintiffs, despite the Second Circuit previously 
vacating the district court’s decision to certify the class because of concerns that the class could 
ultimately involve individualized proceedings for monetary awards. See Chapter 22 (Is Class Action 
Appropriate?). 

 
F. Statute of Limitations  
 
 Defendants have successfully asserted the statute of limitations defense in proprietary fund cases 
where plaintiffs allege that failure to remove an imprudent investment option with high fees is the last 
action constituting a breach and not the initial selection of the proprietary fund. In David v. Alphin,152 
the Fourth Circuit affirmed dismissal of plaintiffs’ claims that defendant engaged in prohibited 
transactions by “failing to remove or replace” affiliated funds that had higher fees from the plan lineup 
based on a statute of limitations defense.153 Plaintiffs argued that the their claims were timely because 
the limitations period began to run again each time defendants failed to remove the affiliated funds at 

                                                 
145Id. at 589–90. 
146Id. at 582. 
147Id. at 586. 
148Id. at 587. 

        149 286 F.R.D. 388, 53 EB Cases (BNA) 2889 (S.D. Ill. 2012). 
        150 Id. at 396. 
        151 293 F.R.D. 272, 56 EB Cases (BNA) 2189 (D. Conn. 2013).  
        152 704 F.3d 327, 339, 54 EB Cases (BNA) 2437 (4th Cir. 2013).  
        153 David, 704 F.3d at 339.   
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periodic committee meetings. The court stated that plaintiffs improperly attempted to argue that the 
claims were based only on the defendants’ failure to remove but that their claims were in fact based on 
the initial selection of the funds. Therefore, the court held that the only alleged “prohibited transaction” 
was the initial decision to select the affiliated funds and that ERISA’s six year statute of limitations had 
run prior to plaintiffs filing their action.154 
 
 Similarly, In Fuller v. Suntrust Banks, Inc.,155 the Eleventh Circuit affirmed the district court’s 
decision to dismiss as time barred a putative class action accusing the plan sponsor of breaching its 
fiduciary duties of loyalty and prudence by selecting proprietary funds that performed poorly and had 
high fees that benefited the plan sponsor.156 Plaintiffs sought to avoid ERISA’s six year statute of 
limitations by recasting their initial selection claims as claims for failure to remove the 
underperforming proprietary funds. The Eleven Circuit, relying on David v. Alphin, stated that if 
plaintiffs were allowed to categorize defendants initial fund selection as a continued failure to remove 
it would allow plaintiffs to improperly recover under a continuing violation theory.157 

G. Damages and Other Relief Awarded  

Courts have held fiduciaries liable for damages when they selected funds with excessive fees. In 
Tibble v. Edison International,158 the district court concluded that the defendants breached their 
fiduciary duty of prudence under ERISA Section 404(a) by offering retail share classes of mutual funds 
as investment options in the company’s 401(k) plan that were more expensive than institutional share 
classes.159 To determine damages, the court ordered the plaintiffs to identify and measure the difference 
in investment fees between the retail share classes included in the plan and the less expensive 
institutional share classes that were available but not selected for the plan. The court also held that if 
the plan fiduciaries had not invested in the more expensive retail share classes, plan participants would 
have had more money invested and therefore would have earned more money over the course of time 
(“lost investment opportunity”). In calculating their damages from lost investment opportunity, the 
court ordered plaintiffs to use the returns of the funds in which the assets actually are (and have been) 
invested. Finally, to the extent any of the three funds at issue continued to be invested in retail share 
classes and cheaper but otherwise identical investments are available in the institutional share classes 
of those same funds, the court ordered the defendants to take steps to remedy the situation consistent 
with the court’s order to eliminate future damage to the plan participants.160 The Ninth Circuit affirmed 
but did not specifically address the methodology used to determine damages.161 

 
Claims that fees are excessive may need to address the reasoning in a non-ERISA case, Jones v. 

Harris Associates.162 In Jones, the U.S. Supreme Court upheld the dismissal of a claim under the 
Investment Company Act of 1940 (Act),163 where the plaintiff alleged that the advisor’s compensation 
was too high. Shareholders of a mutual fund sued the fund’s investment advisor claiming that it had 
breached its fiduciary duty under the Act by charging an excessive fee.164 The Court cited with 
approval Gartenberg v. Merrill Lynch Asset Management, Inc.,165 a Second Circuit case decided in 

                                                 
        154 Id. at 340.  
        155 744 F.3d 685, 57 EB Cases (BNA) 2089 (11th Cir. 2014).  
        156 Fuller, 744 F.3d at 688.  
        157 Id. at 702.  

1582010 U.S. Dist. LEXIS 69119, 49 EB Cases (BNA) 1725 (C.D. Cal. July 8, 2010). 
159Tibble, 2010 U.S. Dist. LEXIS 69119, at *78–98.  
160Id. at *122–26. 

        161 Tibble v. Edison International, 711 F.3d 1061, 56 EB Cases (BNA) 1245 (9th Cir. 2013).  
162130 S. Ct. 1418 (2010). 
16315 U.S.C. §80a-35(b).  
164Jones, 130 S. Ct. at 1420. 
165694 F.2d 923, 928 (2d Cir. 1982). 
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1982, where the court held that a violation of the fiduciary duty under the Act required a fee so 
disproportionately large that it could not have resulted from arm’s length bargaining.166 

 
In George v. Kraft Foods Global, Inc., the Seventh Circuit remanded to the district court to decide 

whether a prudent fiduciary would have made a decision to remedy investment and transactional drag 
in the relevant plans.167 The court suggested that the “plaintiffs would likely be entitled to an injunction 
requiring the fiduciaries to consider the proposed solutions to these issues and come to a decision.”168 
In addition, the court noted that the plaintiffs could seek an order compelling the fiduciaries to make 
good to the plan the losses caused by their breaches.169  

 
In Tussey v. ABB, Inc.,170 the district court found that ABB failed to monitor 

recordkeeping cost and negotiate rebates from the service provider, Fidelity Trust. The court 
granted $13.4 million in damages based on plaintiffs’ expert witness, who determined 
damages by setting a per capita “upper limit” as to what the plan should have paid based on 
fees from similar plans and then comparing that figure to what the plan actually paid.171 The 
expert then compounded the difference by the annual rate of return equal to that of the S&P 
500 for each respective year the plan paid the excessive fees. The Eight Circuit affirmed the 
judgment, noting that a trial court’s reliance on expert testimony is given wide latitude and 
that ABB had a full opportunity to test the expert witness’ methodology on cross-
examination.172 Remedies are discussed in Chapter 9 (What Remedies Are Available?). 

IV. Key Issues in Gatekeeper Cases 

Other common issues in excessive-fee cases include the fiduciary status of the defendant, whether 
revenue-sharing payments are plan assets, and whether the plaintiff has standing to assert the claim.  

A. Fiduciary Status of Service Provider 

In stating an ERISA claim based on a breach of fiduciary duty, “the threshold question is … 
whether that person was acting as a fiduciary (that is, was performing a fiduciary function) when 
taking the action subject to complaint.”173 In the gatekeeper cases, defendant service providers 
typically argue that they are not ERISA fiduciaries with respect to plan investment choices because 
final authority over investment selection rests with the plan fiduciaries who must approve or reject the 
service providers’ recommendations.174 

 

                                                 
166Gartenburg, 694 F.2d at 928. 

        167 641 F.3d 786, 50 EB Cases (BNA) 2761 (7th Cir. 2011). 
        168 George, 641 F.3d at 797. 
        169 See id. 
      170 2012 U.S. Dist. LEXIS 45240, 52 EB Cases (BNA) 2826 (W.D. Mo. March 31, 2012). 
        171 Id. at *106.  
        172Tussey v. ABB, Inc., 746 F.3d 327  (8th Cir. 2014).  

173Pegram v. Herdrich, 530 U.S. 211, 226, 24 EB Cases (BNA) 1641 (2000).  
174This position has been endorsed by the DOL in three advisory opinions issued in 1997 and 2003. See DOL Advisory 

Opinion Letter 1997-15A (May 22, 1997) from Bette J. Briggs, Chief, Division of Fiduciary Interpretations, Office of 
Regulations and Interpretations, to Frost National Bank, available at http://www.dol.gov/ebsa/programs/ori/advisory97/97-
15a.htm; DOL Advisory Opinion Letter 1997-16A (May 22, 1997), from Bette J. Briggs, Chief, Division of Fiduciary 
Interpretations, Office of Regulations and Interpretations, to Aetna Life Insurance and Annuity Company, available at 
http://www.dol.gov/ebsa/programs/ori/advisory97/97-16a.htm; DOL Advisory Opinion Letter 2003-09A (June 25, 2003), 
from Louis Campagna, Chief, Division of Fiduciary Interpretations, Office of Regulations and Interpretations, to ABN 
AMRO Trust Services Company, available at http://www.dol.gov/ebsa/regs/aos/ao2003-09a.htm. 
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In Columbia Air Services, Inc. v. Fidelity Management Trust Co.,175 the court granted Fidelity’s 
motion to dismiss, holding it was not a plan fiduciary. The plaintiff, a plan sponsor, sued on behalf of a 
proposed class of plan trustees, plan administrators, and trustees of plans for which Fidelity served as 
trustee. The plaintiff alleged that Fidelity breached its fiduciary duty of loyalty by accepting a share of 
mutual fund fees earned by Fidelity-brand mutual funds.176 The court held that the plaintiff failed to 
allege that Fidelity was a fiduciary under ERISA with respect to setting its compensation or selecting 
or substituting mutual fund options made available to the plan and its participants.177 The court also 
held that the plaintiff failed to allege facts indicating that Fidelity exercised fiduciary responsibilities in 
negotiating the terms of its engagement as a directed trustee, including its compensation.178 The court 
found that the contract with the plan was negotiated at arm’s length and that the plan’s named 
fiduciaries, and not Fidelity, were responsible for selecting the investment options offered to the plan 
and its participants.179 

 
The Seventh Circuit in Leimkuehler v. American United Life Insurance Co.180 affirmed the lower 

court’s grant of summary judgment for a defendant investment company (AUL) on the basis that it was 
not a fiduciary. The trustee sued AUL, alleging that AUL’s selection of the mutual funds to include in 
the investment accounts was made for revenue-sharing considerations. Consistent with other circuits, 
the Seventh Circuit held that “we now make explicit that insofar as ‘management or disposition of 
assets’ is concerned, there is no separate requirement of discretionary authority or control.”181 
Nevertheless, AUL was not a fiduciary because its selection of the investment options and the 
determination of the amount of its revenue sharing occurred “well before a Plan participant deposits 
her contributions in the separate account and directs AUL where to invest those contributions. Because 
the actions Leimkuehler complains of do not implicate AUL’s control over the separate account, the 
separate account does not render AUL a fiduciary under the circumstances of this case.”182 

 
In contrast, in Haddock v. Nationwide Financial Services, Inc.,183 the court reached a contrary 

result. In Haddock, the trustees of an ERISA plan sued Nationwide for breach of fiduciary duties and 
prohibited transactions due to the retention of revenue-sharing payments obtained via contracts with 
certain mutual funds.184 The court found that Nationwide could qualify as an ERISA fiduciary because 
Nationwide had significant authority over the mutual funds, as it could unilaterally delete and 
substitute mutual funds from the list of available investment options whenever future investment 
appeared unwise.185 As noted by the court, Nationwide effectively had the power to remove all funds 
that refused to share revenue from the list of permissible investments and substitute only funds 
agreeing to share revenue.186 The court found that this fact alone demonstrated that Nationwide had 
sufficient discretionary authority over its own compensation to be an ERISA fiduciary.187  

 
In Phones Plus, Inc. v. Hartford Financial Services Group, Inc.,188 the plan administrator of a 

401(k) plan filed suit against Hartford, which provided the plan with a menu of investment options, 

                                                 
1752008 U.S. Dist. LEXIS 76999, 44 EB Cases (BNA) 2782 (D. Mass. Sept. 30, 2008). 
176Columbia Air Services, 2008 U.S. Dist. LEXIS 76999, at *1–9. 
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        180 713 F.3d 905, 56 EB Cases (BNA) 2407 (7th Cir. 2013). 
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including certain mutual funds, of which the plan selected a subset to offer its participants. Hartford 
retained the authority to add or remove mutual funds to or from the menu. Hartford moved to dismiss 
the plaintiff’s complaint, “argu[ing] that it provide[d] only nondiscretionary, ministerial services to the 
[p]lan, and [its] ability to add, delete, or substitute mutual funds to or from the menu of funds d[id] not 
cause it to be a [p]lan fiduciary because the [p]lan has the ‘ultimate authority to accept or reject any 
proposed [changes].’”189 The court denied Hartford’s motion to dismiss, concluding that “the plan 
sponsor’s power over the ultimate decision is only one factor to be considered; it is not by itself 
dispositive of the question of a service provider’s fiduciary status.”190 Even though the plan sponsor 
had the power to make the “ultimate decision” about Hartford’s changes to the fund menu, the court 
concluded that a reasonable fact finder could still find “that the change notification procedures [we]re 
inadequate or that the time provided in which to make such a decision [wa]s unreasonably short, and 
that as a result Hartford is an ERISA fiduciary.”191  

 
Similarly, in Charters v. John Hancock Life Insurance Co.,192 the court found that Hancock, an 

insurance company service provider, was a plan fiduciary. First, the court concluded that because 
Hancock’s contract gave it sole discretionary authority to determine its compensation, Hancock was a 
plan fiduciary with respect to those fees.193 Second, the court concluded that Hancock’s right to 
substitute investment options made available to the plan also meant that it was a plan fiduciary.194 
Hancock argued that it was not a fiduciary because Charters had the choice to accept the proposed 
substitution, move the investments from the affected account to another account offered by Hancock, 
or terminate the contract entirely.195 The court, however, found that Charters did not have a meaningful 
opportunity to reject substitutions because of the administrative fees charged for transferring assets to 
another account or the 2 percent termination fee for choosing to keep investments in the replaced fund 
and consequently terminating the contract with Hancock.196 Who is a fiduciary is discussed in Chapter 
6 (Who Are Enumerated Parties?). 

B. Whether Revenue-Sharing Payments Are Plan Assets  

Mutual funds are subject to detailed disclosure requirements and substantive regulation by the 
Investment Company Act of 1940 and the Investment Advisers Act of 1940.197 ERISA explicitly 
distinguishes fund assets from plan assets.198 ERISA excludes “securities issued by an investment 
company registered under the Investment Company Act of 1940.”199 Because of the extensive federal 
regulation of mutual funds, both Congress and the DOL have made it clear that mutual fund assets do 
not constitute plan assets under ERISA.200 Section 401(b) of ERISA explicitly excludes mutual fund 
assets from being plan assets.201 Section 3(21)(B) of ERISA explicitly provides that investments in 
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Company Act of 1940, the assets of such plan shall be deemed to include such security but shall not, solely by reason of such 
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mutual funds do not make the mutual fund a fiduciary or party in interest under ERISA, which would 
be a necessary consequence if mutual fund assets were “plan assets.”202 The DOL recognized these 
statutory exclusions in its “plan asset” regulations, noting that Congress excluded mutual fund assets 
from plan assets because the funds are already regulated under the Investment Company Act, and their 
securities are widely held.203 The DOL also noted that Congress subjected mutual funds to both 
disclosure requirements and substantive regulation of their business activities under the Investment 
Company Act.204 

 
The district court in Haddock v. Nationwide Financial Services, Inc.,205 declined to apply the 

explicit statutory exclusion of mutual fund assets from plan assets206 and attempted to fashion its own 
ad hoc “functional” test to determine whether mutual fund assets should be deemed ERISA plan 
assets.207 In Haddock, the court found that revenue-sharing payments from funds could be “plan assets” 
if (1) Nationwide received payments because of its discretionary fiduciary authority to select the 
mutual fund; and (2) these payments were received at the expense of the plan participants.208 The court 
appeared to confuse the investments in the mutual funds, which are plan assets, with the payments by 
mutual funds to its managers, which are not. Nevertheless, the court conceded that mutual fund 
payments did not need to be plan assets to state a claim for a prohibited transaction because the 
allegation that investments in the mutual funds (and using those investments for self-dealing) was 
sufficient at the pleadings stage.209  

C. Plaintiff’s Standing to Bring a Claim 

In the typical gatekeeper case, a plan fiduciary asserts claims on behalf of all plans with which the 
service provider contracts and challenges practices of the service provider that are common to all such 
plans. Defendants have argued that participants and fiduciaries of one plan lack statutory standing to 
assert ERISA claims on behalf of other plans because they are not participants or beneficiaries of those 
plans. From an Article III perspective, the argument is that plan participants or fiduciaries cannot assert 
claims challenging practices if they have not been actually injured from the challenged practices.210 

                                                                                                                                                         
investment, be deemed to include any assets of such investment company.” ERISA §401(b)(1). In addition, in PTE 75-1, 
pursuant to its statutory authority, the DOL issued an exemption from ERISA’s prohibited transaction rules regarding the 
acquisition or sale of mutual fund shares. PTE 75-1 (as amended Feb. 3, 2006), 71 Fed. Reg. 5883 (Feb. 3, 2006). Under PTE 
75-1, the exemption applies if (1) the decision to make the investment in the fund is made by a fiduciary unaffiliated with the 
investment company; and (2) such transaction is at least as favorable to the plan as an arm’s length transaction would be with 
an unrelated party. 71 Fed. Reg. 5886, pt. II(2) (Feb. 3, 2006). 

202“If any money or other property of an employee benefit plan is invested in securities issued by an investment company 
registered under the Investment Company Act of 1940, such investment shall not by itself cause such investment company or 
such investment company’s investment adviser or principal underwriter to be deemed to be a fiduciary or a party in interest as 
those terms are defined in this subchapter.” ERISA §3(21)(B). 

203DOL Plan Asset Regulation Preamble, 51 Fed. Reg. 41,280 n.7 (Nov. 13. 1986) (citing H.R. REP. NO. 1280, 93d 
Cong., 2d Sess., 296 (1974)); see also 29 C.F.R. §2510.3-101(a)(2), (h)(1). 

204DOL Plan Asset Regulation Preamble, 51 Fed. Reg. 41,280, n.7 (Nov. 13, 1986). 
205419 F. Supp. 2d 156, 36 EB Cases (BNA) 2953 (D. Conn. 2006). 
206But see Baker v. Kingsley, 387 F.3d 649, 662, 33 EB Cases (BNA) 2486 (7th Cir. 2004) (court should not use 

fiduciary duties to upset area significantly regulated by federal law); Barrs v. Lockheed Martin Corp., 287 F.3d 202, 206–08, 
27 EB Cases (BNA) 2409 (1st Cir. 2002) (concluding that when Congress and the DOL have set forth detailed requirements 
in the pertinent statutes and regulations, a court was not free to impose additional requirements under federal common law); 
Ehlmann v. Kaiser Found. Health Plan, 198 F.3d 552, 552–55, 23 EB Cases (BNA) 2401 (5th Cir. 2000) (same); Payonk v. 
HMW Indus., Inc., 883 F.2d 221, 229–32, 11 EB Cases (BNA) 2198 (3d Cir. 1989) (same); Porto v. Armco, Inc., 825 F.2d 
1274, 1275–76, 8 EB Cases (BNA) 2454 (8th Cir. 1987) (same).  

207Haddock, 419 F. Supp. 2d at 167–70.  
208Id. at 168–70. 
209Id. at 171. 
210Article III standing is conferred only upon those who have suffered injury in fact. See Blum v. Yaretsky, 457 U.S. 991, 

999 (1982).  
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From an ERISA perspective, the argument is that standing to assert claims under Section 502(a) is 
limited to “participants” or “beneficiaries” of the ERISA-covered benefit plans.211  

In Charters v. John Hancock Life Insurance Co.,212 the district court held that the plan fiduciary 
had standing to aggregate claims on behalf of trustees and administrators of other plans with which 
Charters was not associated.213 The court found unpersuasive the defendant’s argument that “Charters 
must have standing with respect to every plan of a putative class member.”214 The court noted that the 
Second, Fifth, and Sixth Circuits’ decisions permitting plaintiffs to bring class actions under ERISA on 
behalf of plans to which they are strangers if they met the requirements of Rule 23, to be “sound 
reasoning” and equally applicable “to beneficiaries and fiduciaries suing on behalf of other 
representatives of plans with which they are not associated.”215 “Consequently, Charters has standing at 
least to sue on behalf of trustees of other employee benefit plans that have purchased variable annuity 
contracts from Hancock.”216 The court noted, however, that it was not deciding whether the plaintiffs 
will ultimately meet the class action requirements of Rule 23, and also refused to permit Charter’s 
claim to proceed on behalf of the plan sponsors “[b]ecause sponsors have no right to sue” under 
ERISA.217 

 
In Nationwide Life Insurance Co. v. Haddock,218 the Second Circuit held that the plaintiffs, 

trustees of various ERISA plans that had variable annuity contracts with Nationwide (or whose 
participants had such contracts), had standing to bring breach of fiduciary claims against Nationwide. 
Nationwide had argued that the plaintiffs lacked constitutional standing to seek disgorgement based on 
Second Circuit precedent, which held that an ERISA plan participant or beneficiary must plead a direct 
injury to assert claims for monetary relief on behalf of a plan.219 The Second Circuit found that 
Nationwide misread the court’s prior rulings, and the court concluded that because the plaintiffs in this 
case are ERISA plan trustees, and not plan participants or beneficiaries, their allegations of injuries to 
the plans resulting from Nationwide’s alleged breaches of fiduciary duties were “in no sense indirect” 
and, for that reason, the plaintiffs properly pleaded the required injury in fact.220 Standing to sue is 
discussed in Chapter 7 (Who Can Sue?). 

D. Class Certification  

In the gatekeeper cases, one of the key issues is whether a “class of plans” is permitted. In 
opposing class certification in these cases, service-provider defendants have argued, among other 
things, that evidence surrounding their fiduciary status is distinct and varies among contracts with 
different plan administrators and so there is no common question among class members.  

 

                                                 
211Outside the excessive-fee cases, a number of courts have held in the class certification context that “an individual in 

one ERISA benefit plan can represent a class of participants in numerous plans other than his own, if the gravamen of the 
plaintiff’s challenge is to the general practices which affect all of the plans.” Fallick v. Nationwide Mut. Ins. Co., 162 F.3d 
410, 422, 22 EB Cases (BNA) 2221 (6th Cir. 1998) (collecting cases). The Fallick court also ruled that once an ERISA class 
representative “establishe[s] his individual standing to sue his own ERISA-governed plan, there is no additional constitutional 
standing requirement related to his suitability to represent the putative class of members of other plans to which he does not 
belong.” Id. at 424; see also Central States Health & Welfare Fund, L.L.C. v. Merck-Medco Managed Care, L.L.C., 504 F.3d 
229, 241, 41 EB Cases (BNA) 2558 (2d Cir. 2007) (“only one of the named Plaintiffs is required to establish standing in order 
to seek relief on behalf of the entire class”). 

212534 F. Supp. 2d 168, 43 EB Cases (BNA) 1582 (D. Mass. 2007). 
213Charters, 534 F. Supp. 2d at 173. 
214Id. 
215Id. 
216Id. 
217Id. 

        218 460 F. App’x 26, 52 EB Cases (BNA) 1161 (2d Cir. 2012). 
        219 Haddock, 460 F. App’x at 28. 
        220 Id. 
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For example, the district court in Ruppert v. Principal Life Insurance Co.221 denied class 
certification when a trustee of a 401(k) plan filed a class action on behalf of over 25,000 401(k) plans 
challenging how Principal Life, a full-service retirement plan service provider, disclosed and handled 
revenue-sharing payments.222 The plans at issue were marketed to independent financial advisors who 
advised plan sponsors. The district court found that, although templates were used to market the plans, 
the mutual funds offered and the marketing and educational materials used varied from plan to plan 
based on the involvement of the independent financial advisor and on the size, needs, and 
sophistication of the end user client. The district court also found that there was substantial variability 
in the services offered by Principal Life from one plan to another and that such variability precluded 
the plaintiff from satisfying the “commonality” and “typicality” requirements under Rule 23 of the 
Federal Rules of Civil Procedure.  

 
In Nationwide Life Insurance Co. v. Haddock,223 the Second Circuit vacated the district court’s 

grant of class certification in light of the Supreme Court’s decision in Wal-Mart Stores, Inc. v. 
Dukes,224 which held that Rule 23(b)(2) does not authorize class certification when “each class member 
would be entitled to an individualized award of monetary damages.”225 The plaintiffs in Haddock 
alleged that they represented over 24,000 ERISA plans and asserted that Nationwide breached its 
fiduciary duties by collecting revenue sharing from the mutual funds that it selected and tendered to the 
plans. In addition to declaratory and injunctive relief, the plaintiffs sought disgorgement of the 
payments already received by Nationwide. The Second Circuit found that  

 

if plaintiffs are ultimately successful in establishing Nationwide’s liability on the 
disgorgement issue, the district court would then need to determine the separate 
monetary recoveries to which individual plaintiffs are entitled from the funds 
disgorged. This process would require the type of non-incidental, individualized 
proceedings for monetary awards that Wal-Mart rejected under Rule 23(b)(2).226  

       On remand, however, the district court again certified the class.227 The district court found 
that the injunctive class previously certified remained viable, despite the Second Circuit’s 
mandate or the Supreme Court’s ruling in Wal-Mart.228 The district court also stated that if 
individual claims for monetary relief presented themselves that a separate Rule 23(b)(3) 
damages class may be necessary or individual damages trials after the liability phase.229  

 
See also Chapter 22 (Is Class Action Appropriate?). 

 

                                                 
        221252 F.R.D. 488, 44 EB Cases (BNA) 2727 (S.D. Iowa 2008). 
        222Ruppert, 252 F.R.D. at 488. After the district court denied class certification the case continued on an individual 

basis. The parties reached a settlement agreement and the court entered a consent judgment in favor of Ruppert. The 
agreement purported to reserve Ruppert’s right to appeal the denial of class certification. Ruppert subsequently appealed the 
district court’s denial of class certification. The Eight Circuit dismissed Ruppert’s appeal because the consent decree allowed 
Ruppert to revive his claims and therefore was not a final decision appropriate for appeal. The Eight Circuit also noted that 
since Ruppert voluntarily dismissed his individual claims that he was no longer a self-interested party advocating for class 
treatment in the manner required to satisfy Article III standing. Ruppert v. Principal Life Ins. Co., 705 F.3d 839, 54 EB Cases 
(BNA) 2860 (8th Cir. 2013).  

223 460 F. App’x 26, 52 EB Cases (BNA) 1161 (2d Cir. 2012). 
224 131 S. Ct. 2541 (2011). 
225 Dukes, 131 S. Ct. at 2557. 
226 Haddock, 460 F. App’x at 29. 

                227 Haddock v. Nationwide Fin. Servs. Co., 293 F.R.D. 272, 56 EB Cases (BNA) 2189 (D. Conn. 2013).  
                228 Haddock, 293 F.R.D. at 285.  
                229 Id.  


