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1. A service provider that enters into a contract or 
arrangement with a Covered Plan; and  

2. Reasonably expects $1,000 or more in 
compensation, direct or indirect; and 
 Compensation is received in connection with the 

providing one or more of the following : 
▪ Services as a fiduciary or registered investment advisor 
▪ Certain recordkeeping or brokerage services 
▪ Other services for indirect compensation 

 Regardless of whether such compensation is 
received by the Covered Service Provider, affiliate or 
subcontractor 

 



3. Covered Service Providers – Limitations  
 No person or entity is a “Covered Service Provider” 

solely by providing the services as an affiliate or 
subcontractor. 

4. Section 408(b)(2): Covered Plan means:  an 
“employee pension benefit plan” or a “pension plan”, 
but excludes a “simplified employee pension” 
described in Code Section 408(k), a “simple 
retirement account” described in Code Section 
408(p), an individual retirement account described in 
Code Section 408(a), or an individual retirement 
annuity described in Code Section 408(b) 

 



1. Description of services 
2. Statement of fiduciary status 
3. Termination compensation 
4. Manner of receipt of compensation 
5. Direct compensation 
6. Indirect compensation 



7. Compensation paid among related parties 
8. If bundled compensation, must carve out 

“reasonable” fees for recordkeeping 
9. Recordkeeping services 
10. Manner in which compensation will be received 

 including whether the covered plan will be billed or 
the compensation will be deducted directly from 
the covered plan’s accounts or investments. 

11. Investment disclosure – fiduciary services 
 



If a service arrangement does not comply with conditions under ERISA 
Section 408(b)(2), the plan fiduciary approving the service arrangement 
will be deemed to have caused the plan to engage in a prohibited 
transaction, a violation of his or her fiduciary duties.   A fiduciary that 
breaches his or her duties is potentially liable to the plan for resulting 
losses.   The service provider participating in this prohibited transaction 
may be required to also participate in its “correction,” including possibly 
repaying to the plan some or all of its compensation.  The service provider 
will also be liable for excise taxes under Section 4975 of the Internal 
Revenue Code, which imposes liability on “disqualified persons”  who 
engage in prohibited transactions with pension plans.  This tax is self-
assessing (i.e., automatic) and not subject to the discretion of the IRS. 



Generally speaking, a covered service 
provider must disclose the information required 
to the responsible plan fiduciary reasonably in 
advance of the date the contract or arrangement 
is entered into, and extended or renewed. 

 



 Exemption for responsible plan fiduciary. 
Pursuant to section 408(a) of the Act, the 
restrictions of section 406(a)(1)(C) and (D) of 
the Act shall not apply to a responsible plan 
fiduciary, notwithstanding any failure by a 
covered service provider to disclose 
information required by paragraph (c)(1)(iv) 
or (vi) of this section, if the following 
conditions are met: 
 



A. The responsible plan fiduciary did not know that the covered 
service provider failed or would fail to make required disclosures 
and reasonably believed that the covered service provider 
disclosed the information required by paragraph (c)(1)(iv) or (vi) 
of this section; 
 

B. The responsible plan fiduciary, upon discovering that the covered 
service provider failed to disclose the required information, 
requests in writing that the covered service provider furnish such 
information; 
 

C. If the covered service provider fails to comply with such written 
request within 90 days of the request, then the responsible plan 
fiduciary notifies the Department of Labor of the covered service 
provider's failure, in accordance with paragraph (c)(1)(ix)(E) of 
this section; 



D.  The notice shall contain the following 
information— 
1. The name of the covered plan; 

2. The plan number used for the covered plan's 
Annual Report; 

3. The plan sponsor's name, address, and EIN; 

4. The name, address, and telephone number of 
the responsible plan fiduciary; 

5.  The name, address, phone number, and, if 
known, EIN of the covered service provider; 



D.  The notice shall contain the following 
information— 
6. A description of the services provided to the 

covered plan; 

7. A description of the information that the covered 
service provider failed to disclose; 

8. The date on which such information was requested 
in writing from the covered service provider; and 

9. A statement as to whether the covered service 
provider continues to provide services to the plan; 

 



E. The notice shall be filed with the 
Department not later than 30 days following 
the earlier of— 
1. The covered service provider's refusal to furnish the 

information requested by the written request described 
in paragraph (c)(1)(ix)(B) of this section; or 

2. 90 days after the written request referred to in paragraph 
(c)(1)(ix)(B) of this section is made; 



F. The notice required by paragraph (c)(1)(ix)(C) of this section shall 
be sent to the following address: U.S. Department of Labor, 
Employee Benefits Security Administration, Office of 
Enforcement, 200 Constitution Ave., NW., Suite 600, Washington, 
DC 20210; or may be sent electronically to OE-
DelinquentSPnotice@dol.gov; and 
 

G. The responsible plan fiduciary, following discovery of a failure to 
disclose required information, shall determine whether to 
terminate or continue the contract or arrangement. In making 
such a determination, the responsible plan fiduciary shall 
evaluate the nature of the failure, the availability, qualifications, 
and cost of replacement service providers, and the covered 
service provider's response to notification of the failure. 
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 The Pension Protection Act of 2006 created a 
prohibited transaction exemption for investment 
advice provided to employer-sponsored retirement 
plans through a computer model that is certified by an 
independent party.  An exemption for advice provided 
by an adviser whose compensation does not vary with 
the investments selected would be available to both 
employer-sponsored plans and IRAs.  The Department 
of Labor, in consultation with Treasury, was directed to 
determine whether or not a computer model is 
available that would be appropriate for the broader 
range of investment options common to IRAs (stocks 
and bonds as well as mutual funds).  
 



 On January 21, 2009, the Department of 
Labor, under the Bush Administration, issued 
a final rule on the investment advice 
provisions.  However, in November of 2009, 
the Department of Labor, under the Obama 
Administration, withdrew the final rules and 
re-issued a proposed rule in February of 2010.  
The final rule was issued by the Department 
on October 25, 2011. 
 



 Highlights of the final rule: 
 Investment theories – The DOL has determined 

that it does not have sufficient basis to determine 
generally accepted investment theories under the 
computer model.  This is a great relief, in part 
because, despite language that any such 
determination would be restricted to the 
computer model, it is hard to understand how 
such a position would not affect the DOL’s 
eventual position no other methods of providing 
advice. 

 



 Highlights of the final rule: 
 Historical performance – Under the proposed rule, the 

computer model had to avoid recommendations that 
“inappropriately distinguish among investment options on 
the basis of a factor that cannot confidently be expected to 
persist in the future.”  This provision was widely viewed to 
ban the consideration of historical performance in offering 
advice.  The DOL denies that this was their intent.  The final 
rule does not contain this language, but it does require that 
the computer model “appropriately weight the factors 
used in estimating future returns of investment options.”  
This change provides relief to those who, like the 
treatment of investment theories, feel that the DOL’s 
position will eventually spill over to other forms of advice. 



 Highlights of the final rule: 
 Fee-leveling – The proposed rule states that a fiduciary adviser 

cannot receive any fee that is “based in whole or in part on a 
participant’s or beneficiary’s selection of an investment option.”  
The final rule replaces “based in whole or in part” with “that 
varies on the basis of” (the selection of a particular investment 
option).  This change comports with statutory language, but its 
impact is undetermined.  In the preamble, the DOL states that a 
bonus arrangement based on overall profitability of an 
organization, including an affiliated investment manager, may be 
permissible if advice and investment option components are 
excluded or are a negligible portion of the organization’s 
profitability.  The DOL noted that the auditor required under the 
rule would review and report on this issue as a condition of the 
exemption.  This latter provision might not be embraced by 
advice providers. 



 Highlights of the final rule: 
 Employer stock and target date funds – The proposed rule 

permitted the computer model to not make a 
recommendation regarding an in-plan annuity, employer 
securities, and “asset allocation funds.”  The final rule 
retains the exemption only for in-plan annuities.  The DOL 
explained that the change is based on reconsideration of 
their prior position that it is not feasible to develop a 
computer model capable of considering these investments.  
While limited to the computer model, the treatment of 
employer securities and asset allocation funds in other 
forms of advice might be reviewed by plan sponsors and 
advice providers because of this change.  



 Widespread use of the rule is not expected due 
to a lack of enthusiasm by both plan sponsors 
and advice providers.  The final rule reiterates 
that it does not affect investment advice 
provided under other arrangements, such as the 
popular “SunAmerica model” in which an 
investment manager may provide advice based 
on an independent computer model.  These 
other approaches are viewed as involving less 
fiduciary risk than monitoring and selecting an 
advice provider that is affiliated with plan 
investment managers.   
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  On October 21, 2010, the Department of Labor 
(DOL) issued a proposed regulation on the 
definition of a fiduciary under ERISA.  According 
to the DOL, the intent of the proposed rule is to 
more broadly define the circumstances under 
which a person or entity is considered to be a 
fiduciary when giving investment advice to an 
employee benefit plan or a plan's 
participants.  However, there was significant 
opposition to the rule.  On September 19, 2011, 
the DOL issued a press release stating that it is 
going to re-propose this proposed regulation.   
 



 The proposed rule would have eliminated the 
current 5-part test and implemented the 
following:  
 The following types of advice or recommendations are 

considered “investment advice”:  
▪ Advice,  appraisal, or fairness opinion concerning the value of 

securities or other property; 
▪ Recommendations as to the advisability of investing in, 

purchasing, holding, or selling securities or other property;  
▪ Advice or recommendations as to the management of 

securities or other property.  
▪ Persons who either directly or indirectly take any of the 

actions described below are ERISA fiduciaries: 
 



 The proposed rule would have eliminated the 
current 5-part test and implemented the 
following:  
 Persons who either directly or indirectly take any of 

the actions described below are ERISA fiduciaries: 
▪ Represent or acknowledge that they are acting as fiduciaries 

with respect to providing advice or making recommendations 
described above;  

▪ Are fiduciaries within the meaning of Section 3(21) of ERISA; 
or 

▪ Are registered “investment advisers” under the Investment 
Advisers Act of 1940;  

 



 The proposed rule would have eliminated the current 
5-part test and implemented the following: 
 Exceptions to Fiduciary Status  

▪ Sellers of securities when the recipient of the advice or 
recommendations knows or reasonably should know that the sellers 
have interests adverse to the interests of the plan or its participants 
or beneficiaries.  

▪ Individuals who provide investment education information and 
materials  

▪ Individuals who market securities or other property from which a 
plan fiduciary of an individual account plan may designate 
investment alternatives in which participants may direct 
investments.  

▪ Service providers, record keepers, or third-party administrators who 
provide information and data to assist plan fiduciaries in making 
selections or monitoring plan investment alternatives.  

 
 


