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As originally envisioned, 401(k) and like plans offered tax-deferred savings vehicles to supplement the

retirement benefits (typically annuities) provided by traditional defined benefit pension plans. 1   However,
in a trend that has grown over the past 30 years or so, 401(k) plans have moved from a supplemental
to a central role in providing retirement benefits—indeed, it is now quite common for employees to have

access only to a 401(k) plan to fund their retirement. 2   But employees, not employers, bear the risk
of investments’ performance in 401(k) plans, and employees also typically pay the cost of investment
management and administrative fees for the plans. This enhanced role for 401(k) plans has thus put
increased pressure on plan performance, and has led to steadily increasing Employee Retirement Income
Security Act (ERISA)-based litigation challenging the fees and the selection of the mutual funds and like

investments offered in the plans. 3   There is also more general civil litigation challenging fees derivatively,
on behalf of mutual funds, over whether the fees are excessive under Section 36(b) of the Investment

Company Act of 1940. 4 

In this article, we look at recent fee litigation rulings and how courts are applying these stringent standards
to ERISA plan fiduciaries. There is a risk that plaintiff's firms may keep expanding fee litigation, moving
from targeting not just large but also more mid-market size plans, in which they may hope to find less
experienced fiduciaries or less well-documented practices. But although fee litigation is putting substantial
pressure on these fiduciary practices, documented prudent processes, including those addressing the
issues that have created risk (for example, record-keeping fees and the relative costs of comparable
funds) will provide powerful defenses to any fee claim. The article ends with some suggestions on possible
ways to lessen this fiduciary risk.

Because of its dynamics (small individual losses but high litigation costs), most fee litigation is entrepreneurial,

and has offered plaintiffs the possibility of "incentive awards" many times their claimed losses. 5   In the ERISA
arena, there is some "blood in the water," in which recent attorney fee awards may encourage plaintiff's firms to
take hard looks at plans to determine whether to bring such litigation:

• An August 2015 article noted that the firm (Schlichter) that started bringing many of the ERISA fee

lawsuits in 2006 has collected $70 million in fees to date. 6 
• In April 2015 in Haddock v. Nationwide a $140 million settlement was approved that included attorney

fees and expenses of more than $50 million. 7 
• In July 2015, on the eve of trial, Abbott v. Lockheed Martine settled for a $62 million payment that

included $22.3 million in attorney fees and $160,000 in incentive awards for named plaintiffs. 8 
• In July 2015, Krueger v. Ameriprise received final approval of a $27.5 million settlement with $9.2

million in attorney's fees. 9 

It is thus no surprise that ERISA fee cases continue to be filed, including ones asserting new theories of liability.
For example, several cases recently have been filed against insurers challenging whether the investment at

issue was an ERISA-exempt guaranteed benefit contract or is instead subject to ERISA fiduciary rules. 10  
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Another case was filed recently claiming hundreds of millions of dollars in losses from a plan fiduciary's decision

to include hedge funds and private equity investments in target date and diversified funds. 11 

As discussed later, there have been several pro-plaintiff rulings imposing strict standards on fiduciaries. In
this context, ERISA fiduciaries are not treated like corporate fiduciaries, who are typically protected by the

business judgment rule. 12   And although the US Supreme Court has elsewhere noted that deference to

ERISA fiduciaries is an important part of plan administration in interpreting plans, 13   there still remains some
uncertainty whether deference is due to ERISA fiduciaries regarding their decisionmaking in plan management

and investment, with the majority of courts granting some level of deference. 14 

Most important, deference typically requires that there first be a prudent fiduciary process and decision on which
to defer. Absent this process, courts often consider it appropriate to second-guess ERISA fiduciary decisions,
frequently with hindsight bias. Tatum v. RJR Pension Investment Committee illustrates this dynamic and the
"would have" standard that can apply when there is no procedural prudence—that is, the fiduciary may be in
the unenviable position of having to show that the decision made was not merely permissible, but the best or

compelled one. 15   Thus in Tatum, a decision that plainly would have been prudent with a prudent process (the

closing of a spun-off, undiversified single stock fund in a 401(k) plan), has created a substantial risk of liability. 16 
In Tibble v. Edison International, the US Supreme Court recently made it clear that ERISA imposes some duty to
periodically monitor plan investments, even if the investment was selected outside the fiduciary six-year statute

of limitations period. 17 

Tibble’s rules of monitoring may seem innocuous, but when combined with cases like Tatum, fiduciaries can
expect that fee litigation will put substantial pressure on their fiduciary practices. Absent the protections afforded
by a prudent process, plaintiffs will seek to second guess the management and inclusion of plan investments
that, judged with hindsight, turn out to have higher fees and perform below benchmarks or averages. Also,
experience in the cases has shown that fee litigation operates like hydraulic pressure against a levee, probing
for liability in any weak part in plan management and administration, even if the 401(k) plan is overall collectively
sound and well managed. Simply put, any failure of procedural prudence—to be more precise, any failure to
document procedural prudence—will put fiduciaries at increased risk on claims challenging higher fees, and any
ex post subpar investment performance.

CASE TEACHINGS ON EXPOSURES

In the ERISA context, plaintiffs have focused on two types of suits targeting two groups of defendants. The focus
of this article is on the first type of suit, in which plaintiffs target plan fiduciaries regarding their management of
their 401(k) plan; cases such as Tussey and Tibble are in this category. The second category targets the plan
service providers, typically of small or mid-market plans; cases such as Haddock and Krueger illustrate this type
of case. Although plan fiduciaries are not directly targeted, they may have co-fiduciary or monitoring risks even in
these types of claims.

Although defendants have had numerous wins on cases and on various claims, there have been several cases

that have resulted in substantial settlements and judgments. 18   Fee litigation's hydraulic pressure probes for
any weak part in plan management and administration, regardless of the overall soundness of the plan.

For example, in Tussey v. ABB, Inc., the district court awarded a $13.4 million judgment after trial based on

the failure to monitor recordkeeping fees. 19   Although numerous claims were brought challenging various
aspects of plan management, only the recordkeeping claim was successful. However, even that one claim
exposed the defendants to as much as $27 million in total liability. By way of background, ABB Inc. engaged
Fidelity as a recordkeeper for the plan and over time primarily compensated it through revenue sharing, that is,
the payment of fees by mutual funds for inclusion of their funds in the 401(k) plan's investment options. These
fees are a percentage of the funds invested and rise as more money is invested in the funds offering revenue-
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sharing payments. 20   The court found that "ABB never calculated the dollar amount of the recordkeeping fees
the Plan paid to Fidelity Trust via revenue sharing arrangements," even after an outside consulting firm told
ABB that it was overpaying for recordkeeping fees, which the court concluded appeared to be subsidizing the

costs of services provided to ABB in other plans. 21   The court further found that monitoring the expense ratio
of the retail funds offered in the plan was not an effective substitute because it failed to factor in the size of the
plan's investments in these funds and how that size could have been used to negotiate more favorable fees for

the plan. 22   In determining the $13.4 million that the plan overpaid for recordkeeping costs, the district court
credited plaintiffs’ expert witness, who used fees paid by a similarly sized retirement plan for Texas employees
as the comparator, and that this was in line with trend lines as to what were reasonable revenue-sharing

earnings for other plans. 23 

On appeal, the US Court of Appeals for the Eighth Circuit reversed several aspects of the district court's
judgment imposing liability, but affirmed the $13.4 million damages award for failure to monitor recordkeeping

fees for the reasons stated by the district court. 24   The district court had also awarded $13.4 million for attorney
fees and expenses, which the Eighth Circuit remanded for reconsideration based on its substantial narrowing of

the judgment on appeal. 25   In contrast, the reversal of an almost $22 million judgment based on fund selection
relied heavily on granting deference to the prudent fiduciary process followed in making that selection, and

specifically criticized the district court for using hindsight to second-guess that decision. 26 

In Tibble v. Edison International, the selection of retail instead of institutional share classes, as well as the timing
of that decision, came under fire. Plaintiffs asserted a litany of claims, most of which were dismissed on summary
judgment in the district court, such as claims that the revenue-sharing agreement with the recordkeeper violated

ERISA, 27   that it was a breach to include a money market fund rather than a stable value fund, 28   or that it was

a breach to offer the employer's stock in a unitized stock fund. 29   Issues, however, remained for trial, including

whether the inclusion of retail class shares was imprudent. 30   Plaintiffs claimed that the defendants breached
their duty of prudence when they invested in the retail share classes rather than the institutional share classes

offered by several of the mutual funds. 31   Following trial, the evidence showed that:

(1) At the time of the initial investment decision, both retail and institutional share classes were available
for each of the funds, with the only difference being that the retail share classes charged higher fees to

the plan participants because they included 12b-1 fees. 32 
(2) The district court concluded that the evidence presented at trial established that the defendants never

considered or evaluated the different share classes for these funds, and that if they had requested the

institutional share class, because of the size of the plan, they likely would have received that class. 33 
(3) The district court found that this failure to investigate acquiring the institutional share class was a

breach of fiduciary duty of prudence, 34   but found the claims were time-barred for the funds were

added more than six years before the lawsuit was filed. 35 

The US Court of Appeals for the Ninth Circuit affirmed the district court's decision that the defendants failed
to adequately investigate the possibility of institutional-share class alternatives, and rejected the defendants’
attempt to rely on expert advice, noting that there was no showing that the expert had considered the share class

issue. 36   On the timing issue, for the funds that were selected more than six years before suit was filed, the

Ninth Circuit affirmed the dismissal of these claims as time-barred. 37   The US Supreme Court left the merits of
the decision unperturbed, but expanded the defendants’ potential liability by reversing the dismissal of claims on
these funds as time barred, reasoning that under trust law and ERISA, a fiduciary has some duty to periodically

monitor plan investments, even if the investment was selected outside the fiduciary six-year limitations period. 38 
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In Abbott v. Lockheed Martin, plaintiffs originally claimed $1.3 billion in damages, and a settlement was proposed

on the eve of trial in 2015 for $62 million with $22.5 million in attorney fees. 39   As has been a trend in many of
the cases discussed, many of the plaintiffs’ claims failed. The court dismissed several claims related to revenue

sharing and the use of retail funds, relying on Hecker v. Deere & Co. 40   to find that there was nothing improper

about either practice. 41   But plaintiffs nonetheless had enough success to keep the case moving forward to
a sizeable settlement. First, the court accepted that a plaintiff's expert opinion can create a genuine issue of

material fact over whether fees were unreasonably high, even though the opinion had substantial flaws. 42  
Specifically, the court found fact issues concerning:

(1) whether a stable value fund was more like a low-return money market fund because it did not include

Treasury bonds, corporate bonds, and guaranteed investment certificates (GICs), 43   and
(2) with respect to a challenge to offering the company stock fund as a unitized fund, 44   whether day

traders in that fund may have forced the fund to have more liquidity than its stated ceilings of 10

percent cash. 45 

Additionally, with respect to certifying and defining the class, the US Court of Appeals for the Seventh Circuit
approved the use of a stable value fund index (the Hueler index) to define the class based on those that

underperformed this index. 46 

Following these successes, plaintiffs moved for settlement on July 2, 2015. 47   In their moving papers, they
stated that $62 million was the largest settlement to date for a case of this nature, and that there were substantial
risks on the claims to be tried, which included whether defendants paid excessive and unreasonable fees to
the recordkeeper, whether the company stock fund contained excessive cash, and whether the stable value
fund was too conservatively invested in money-market funds. Just a few weeks later, the district court gave final

approval to the settlement. 48 

In Beesley v. International Paper, the parties settled for $30 million in October 2013, with $10 million in attorney

fees. 49   According to the settlement documents filed by plaintiffs, a significant theory for recovery that remained

for trial was defendants’ failure to "competitively bid recordkeeping services" provided by JP Morgan. 50  

Plaintiffs also challenged the failure to offer index funds and to seek fee savings from securities lending. 51 

In Braden v. Wal-mart Stores, Inc., 52   the court allowed the case to go forward because of a very large plan's

use of retail share classes for mutual funds instead of institutional share classes, 53   and the case later settled

for $13.5 million, with $4.05 million in attorney fees and approximately $232,000 in costs. 54 

In George v. Kraft Foods Global Inc., in which the parties eventually settled for $9.5 million, the case moved
forward because the court found a genuine issue of material fact in the way the defendants managed the

unitized employer stock fund. 55   Plaintiffs claimed an $83 million difference between the performance of a

unitized fund versus one directly holding shares. 56   Although the plan fiduciaries discussed switching to trading
shares, the court found a lack of evidence documenting any decision resolving that issue, and that if so, this

failure to decide could itself be a fiduciary breach, giving rise to potential liability. 57   The court also suggested
that fiduciaries may need to act to prevent transaction costs imposed by frequent trading from some participants

being imposed on other participants. 58   Following these favorable rulings, the matter settled for $9.5 million in

2012. 59   Out of the $9.5 million fund, the court awarded approximately $3.2 million in fees, $1.5 million in costs,

and $60,000 in incentive awards to the named plaintiffs ($15,000 per plaintiff). 60 

There have also been some significant settlements in cases targeting plan service providers. One of the larger
settlements was entered in Haddock v. Nationwide, a matter that endured for over a decade before settling
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shortly before trial. 61   After numerous adverse rulings on the merits and on the class by the district court, the
case settled for $140 million in April 2015, which included $49 million in attorney fees and $1.3 million in costs.
On the merits, the court determined that Nationwide may be a fiduciary because it had significant authority over
the mutual funds and could (although it apparently never did) unilaterally remove and substitute mutual funds

from the list of available investment options whenever future investment appeared unwise. 62   In a unique legal
ruling, the court also concluded that revenue-sharing payments may be plan assets because they can result from

Nationwide's exercise of fiduciary discretion, and they may be made at the expense of plan participants. 63 

With respect to class certification, the Haddock court accepted the theory that deciding the menu of funds
available to participants could make the insurer a fiduciary, and that such decisions could be the basis of a

breach of duty to use this control over plan assets to bargain for revenue-sharing payments. 64   It further agreed
that trustees have standing, and that a court can certify a class of trustees even if there are no trustees of other

plans participating in the matter. 65   Finally, the court assumed common facts across the plans as to the nature

of a fiduciary claim. 66   When Nationwide appealed the courts’ certification and standing ruling, the US Court
of Appeals for the Second Circuit agreed with the district court that the trustees alleged an injury to plans so
as to confer standing, but vacated and remanded the class certification issue in light of Wal-Mart v. Dukes new

predominance analysis. 67 

Upon remand, the district court found that the predominance was met because claims depended on

standardized terms in the annuity contracts and the leverage provided by handling funds of numerous plans. 68  
The matter them moved forward, another summary judgment motion was filed, and Nationwide received another
adverse ruling when the judge determined that the simple power to remove funds was sufficient to "exercise"

authority over the fund to make Nationwide a fiduciary. 69   At the same hearing, the court set the case for trial
and, shortly thereafter, the parties notified the court of a settlement.

In April 2015, the court entered final approval of a $140 million settlement. 70   Administrative expenses, case
contribution fees in the amount of $25,000 for each of the five named plaintiffs, independent fiduciary fees, taxes
and tax-related costs, attorney fees in the amount of $49 million, and attorney expenses of $1,308,264.56 all are

include in that $140 million settlement. 71 

Finally, in July 2015 in Krueger v. Ameriprise Financial, Inc., a court approved a $27.5 million settlement with

$9.2 million in attorney fees. 72   Prior to the settlement, the court found that the statute of limitations had run

on all of the plaintiffs’ prohibited transaction claims concerning investments in affiliated funds, 73   but that it
had not run and that there was no actual knowledge on the plaintiffs’ claim that investment in the proprietary
funds was imprudent (based on allegations that the defendants were seeding new and untested funds with plan

participants), 74   or the plaintiffs’ claim that the process used to select an affiliated recordkeeper was imprudent.
75   Notably, the plaintiffs asserted that the investment committee minutes showed that the defendants did
not undertake investigations into alternative funds and included a proprietary fund that did not meet relevant

investment criteria. 76   Moreover, the court certified the class for the claims, rejecting the defendants’ attempts

to limit the class. 77   Also at issue was the plaintiffs’ contention that they had facts showing that the head of the

affiliated funds ordered the plan's investment committee to keep his affiliated funds as investment options. 78  

Prior to trial, the parties settled the matter for $27.5 million in July 2015. 79 

POTENTIAL PRACTICES TO MITIGATE RISK

There are some general practices that all plan fiduciaries should consider in managing and administering
a 401(k) plan—all with the critical caveat that the fiduciary process leading to and implementing these (and
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other) decisions needs to be well documented. As cases like Tatum and Tussey teach, having a prudent

fiduciary process is "rule one" that can control the defense. 80   Further, as part of general practices, the plan
fiduciary with responsibility over plan investments should consider developing and following an investment policy
statement.

The cases discussed previously have indicated areas of possible exposure and can, by implication, provide
suggestions for prudent fiduciary practices that can lessen those exposures. Plan fiduciaries with the applicable
authority should conduct periodic reviews of investments and plan service providers, which for investments is
common to do quarterly with a major one annually. As part of a prudent process, plan fiduciaries may also want
to consider periodic benchmarking or requests for proposals for major service providers such as recordkeepers.
Cases like Tussey illustrate the risk if fees paid to recordkeepers (in that case, revenue-sharing payments)
are not periodically monitored and considered by the plan fiduciary in evaluating the recordkeeper's overall

compensation. 81   Note, though, that a fiduciary does not have to go with the lowest-cost provider; as part of
proper fiduciary documentation, quality and service can and should be considered in evaluating any service

provider. 82 

The same need for prudent investigation and process applies to selection and monitoring plan investments, and
again this process is often dispositive of any claim. For example, in Tatum, the plan fiduciary faces continued risk
of liability (after 12 years of litigation the case has been remanded for trial) for eliminating an orphan single-stock
fund without a prudent process, even though the decision clearly would have been prudent with such a process.
83   In contrast, in Tussey, replacement of one fund with another that (with hindsight) turned out to perform more
poorly was not a breach because the plan fiduciary had followed a prudent fiduciary process in making that

decision. 84 

Other areas that have created liability include the selection of share classes, and cases like Tibble illustrate the

need (perhaps judged with a bit of unfair hindsight 85  ) for plan fiduciaries, as part of their prudent process, to
investigate ways to save fees, such as by asking whether institutional share classes are available for the plan.
Conversely, Tibble also shows the value of a prudent process, dismissing claims challenging the selection of a
money-market fund because the plan fiduciaries had:

• Researched and compared the fees of four comparable funds;
• Reviewed the comparable funds (including fees) of seven candidates that responded to a request for

proposals;
• Consistently monitored the fund's performance net of fees, which revealed that the fund performed

consistently well (net of fees) throughout the period from 1999 to 2008;
• Periodically reviewed the reasonableness of the fees, which were reduced in 2005 and 2007; and
• Conducted an extensive review of the fund in 2008. 86 

For those plans offering specialized investments such as unitized employer stock funds, fiduciaries can expect
that decisions made in the management of those funds will be scrutinized for liability. For example, in George
v Kraft, the Seventh Circuit remanded for trial the issue of whether the fiduciaries had properly decided to keep
the employer stock fund as a unitized fund despite the costs imposed by some employees who were "day

trading" with that fund. 87   In all of these cases, note the overarching importance of procedural prudence—
plan fiduciaries should document the process to get deference for their decisions and to avoid hindsight-based

judgments. 88 

Finally, a practical way to lessen risk regarding plan investments is to offer a mix of investments, including target-
date funds and lower-cost index funds. A prudent process documenting that the plan fiduciaries offered a mix of
index funds to provide participants low-cost investment options is a powerful rebuttal to hindsight-based claims
that actively managed funds cost too much and performed relatively poorly. For example, in Hecker v Deere, the
Seventh Circuit agreed with the district court's statement that "[i]t is untenable to suggest that all of the more than
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2,500 publicly available investment options had excessive expense ratios" and affirmed dismissal of plaintiffs’

claims at an early stage in litigation. 89   Dismissal of fiduciary breach claims were likewise affirmed in Loomis v.
Exelon, in which the defendant "offered participants a menu that includes high-expense, high-risk, and potentially
high-return funds, together with low-expense index funds that track the market, and low-expense, low-risk,
modest-return bond funds." The Seventh Circuit stated that the defendant "left choice to the people who have the
most interest in the outcome, and it cannot be faulted for doing this."

There are additional issues that may arise for small and mid-size firms. There is a risk that plaintiff's firms may
keep expanding fee litigation, moving from targeting not just large but also more mid-market size plans, where
plaintiff's counsel may hope to find less-experienced fiduciaries or less-well-documented practices. Small and
mid-size employers may want to consider outsourcing fiduciary management of 401(k) plans to outside fiduciary
professionals. Not all small to mid-size companies will have the investment and provider management expertise
in house, or have the time to properly document and monitor the 401(k) plan and its various providers. Further,
if adopted as proposed, the US Department of Labor's new fiduciary rule will strongly encourage adoption of this
"professional manager" approach for small plans under 100 participants, because the proposed rule makes it

difficult for financial advisors to sell products and services directly to these small plans. 90 

CONCLUSION

There is an increased "professionalization" and enhancing of the standards applied to the management and
administration of 401(k) plans. Although the recent fee litigation rulings give cause for concern, they also provide
teachings identifying areas of potential exposure, and of fiduciary practices that can lessen that exposure. One
of the old rules of ERISA applies with added force in this area, where future performance of investments is an
unknown. A documented, prudent fiduciary process is the best, first line of defense to claims challenging 401(k)
plan investments and the selection and retention of the plans’ service providers.
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a creature of corporate, not trust, law"); Donovan v. Mazzola, 716 F.2d 1226, 1231–1232 (9th Cir.
1983) (prudent person test, not business judgment rule, is used to evaluate ERISA fiduciary decisions);
compare Armstrong v. LaSalle Bank Nat. Ass’n, 446 F.3d 728, 733 (7th Cir. 2006) (Posner, J.)
(analogizing the ERISA's prudent-person standard to the business judgment rule, but noting that "[a]
trustee is not an entrepreneur" and "[h]e is supposed to be careful rather than bold").

13  See Conkright v. Frommert, 559 U.S. 506, 512 (2010) (noting deference in plan interpretation "preserves
the ‘careful balancing’ on which ERISA is based" and ensures the plan system "is [not] so complex that
administrative costs, or litigation expenses, unduly discourage employers from offering [ERISA] plans in
the first place" (alterations in original)).

14  The Restatement (Third) of Trusts supports this view. See Restatement (Third) of Trusts § 87 (2007) (
"A court will not interfere with a trustee's exercise of a discretionary power (or decision not to exercise
the power) when that conduct is reasonable, not based on an improper interpretation of the terms of the
trust, and not otherwise inconsistent with the trustee's fiduciary duties."). It is also the majority view of
the circuit courts. See Tussey v. ABB, Inc., 746 F.3d 327, 335 & n.6 (8th Cir. 2014) (holding discretion is
due trustee in fee litigation claim and collecting cases); see also Firestone Tire & Rubber Co. v. Bruch,
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489 U.S. 101, 111 (1989) ( "Trust principles make a deferential standard of review appropriate when
a trustee exercises discretionary powers."); Restatement (Second) of Trusts § 187 (1959) ( "Where
discretion is conferred upon the trustee with respect to the exercise of a power, its exercise is not subject
to control by the court except to prevent an abuse by the trustee of his discretion."); G. Bogert & G.
Bogert, Law of Trusts and Trustees § 560, pp.193–208 (2nd rev. ed. 1980).

15  Tatum v. RJR Pension Investment Committee, 761 F.3d 346, 365–366 (4th Cir. 2014).
16  See id. at 368. Defendant RJR Nabisco was, for years, a merged company consisting of RJR Reynolds,

a tobacco company, and Nabisco, a food company. Defendant decided to spin off its food business from
its tobacco business to lessen what is known as the "tobacco taint" arising from the tobacco litigation.
Id. at 351–352. For tobacco employees, this meant there was now a frozen "orphan" fund in their 401(k)
plan, the nonemployer single stock fund consisting of Nabisco stock. Id.

After the spin-off, a working group (not the plan's investment committee) decided to eliminate Nabisco
stock, with a primary focus on concerns over liability over offering a nonemployer single stock fund. Id.
at 352–353. Because the US Court of Appeals for the Fourth Circuit agreed that this did not reflect a
prudent process, it remanded the case to the district court to determine whether a hypothetical prudent
fiduciary in a similar situation would have made the same decision. Id. at 365–366.

17  Tibble v. Edison International, 135 S.Ct. 1823, 1828–1829 (2015). After rejecting numerous claims,
the district court found the fiduciaries breached their fiduciary duties by including more expensive retail
class instead of institutional class mutual funds. Id. at 1826. However, the district court found that claims
challenging funds that were added more than six years before the complaint was filed were untimely. Id.
The US Supreme Court reversed and remanded, reasoning that under trust law a fiduciary is required
to periodically monitor plan investments, id. at 1828–1829, and thus the fiduciary may have breached a
duty to remove these retail funds within the six years preceding the lawsuit , id.

18  For a more complete analysis of the claims, issues, and cases arising in fee litigation, see Howard
Shapiro, Robert Rachal, and Tulio Chirinos, "Fees and Expenses Litigation in Defined Contribution
Plans," in BNA ERISA Litigation 1033, 1033 (5th Ed. 2014) .

19  Tussey v. ABB, Inc., 746 F.3d at 333; see also Tussey v. ABB, Inc., No. 2:06-CV-04305, 2012 WL
1113291, *39–40 (W.D. Mo. Mar. 31, 2012).

20  Tussey, 746 F.3d at 331; Tussey, 2012 WL 1113291, at *2.
21  Tussey, 2012 WL 1113291, *10.
22  Id.
23  Id. at *12.
24  Tussey, 746 F.3d at 337.
25  Id. at 340–341.
26  The US Court of Appeals for the Eighth Circuit reversed a $21.8 million award based on the plan's

substitution of Fidelity Freedom Funds for the Wellington Fund; the court noted the district court's opinion
was infected by hindsight bias and failed to accord the plan fiduciaries deference in its decision to
switch to target-date funds. Id. at 338; see also id. at 331–332 (discussing the fund selection process).
The Eighth Circuit also found the district court had erred in treating float income as a plan asset, and
reversed its judgment on that point as well. Id. at 339–340.

27  See Tibble v. Edison Int’l, 639 F.Supp.2d 1074, 1087–1092 (C.D. Cal. 2009).
28  Id. at 1117–1118.
29  Id. at 1118–1119. Because the employer had promised to pay the costs of administrating the plan,

revenue sharing lowered those costs. However, the court found there was no evidence that the employer
influenced the agreements setting revenue sharing between the recordkeeper and the mutual funds. Id.
at 1088.
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30  Tibble v. Edison Int’l, No. CV 07-5359, 2010 WL 2757153, at *2 (C.D. Cal. July 8, 2010).
31  Id.
32  Id. at *8–14. As the Tibble court explains, 12b-1 fees "are fees that mutual fund investment managers

charge to investors in order to pay for distribution expenses and shareholder service expenses" Id. at *6.
33  Id. at *8–14.
34  Id. at *24–30.
35  Id. at *1; Tibble v. Edison Int’l, supra n.27, at 1074, 1086 (C.D.Cal.2009).
36  Tibble v. Edison Int’l, 729 F.3d 1110, 1137–1139 (9th Cir. 2013).
37  Id. at 1119–1120.
38  Tibble v. Edison Int’l., supra n.17 at 1823, 1827–1829 (2015).
39  Loughran, supra n.8; Loughran, "$62M Settlement in Lockheed 401(k)

Case Obtains Preliminary Court Approval," BNA Pension & Benefits Daily
(May 1, 2015),  http://benefits.bna.com/bprc/2229/split_display.adp?
fedfid=68026287&vname=pennotallissues&fcn=20&wsn=489997000&fn=68026287&split=0 ; see also
Abbott v. Lockheed Martin Corp., No. 06–cv–0701–MJR, 2009 WL 839099 (S.D. Ill. Mar. 31, 2009)
(denying in part summary judgment).

40  Hecker v. Deere & Co., 556 F.3d 575, 586 (7th Cir. 2009)
41  Abbott, supra n.39 at *6.
42  Id. at *9.
43  Id. at *9–11.
44  Unitized company stock funds hold both company stock and cash to lower trading costs (trades in and

out can be netted) and to allow same-day settlement of trading out of the fund. However, if the company
stock price is rising, the cash component may lower overall returns, and unitized funds do not charge
trading costs against those who are actually engaging in the trading. See id. at *11–12.

45  Id.
46  Abbott v. Lockheed Martin Corp., 725 F.3d 803, 809–811 (7th Cir. 2013). Three classes were eventually

certified: (1) a Recordkeeping Class from September 11, 2000, through December 22, 2008, see Abbott
v. Lockheed Martin Corp., 286 F.R.D. 388, 404 (S.D. Ill. 2012), (2) a "Company Stock Fund Sub-Class"
of participants whose accounts held units of the Company Common Stock Fund from August 1, 2002,
through December 22, 2008, and whose units underperformed relative to Lockheed Martin Common
Stock, id. at 404–405, and (3) a Stable Value Sub-Class, defined as "all participants whose accounts
held units of the SVF from September 11, 2000, through September 30, 2006, and whose SVF units
underperformed relative to the Hueler FirstSource Index," Abbott v. Lockheed Martin Corp.,, No. 3:06-
cv-701, slip op. at *3–6 (S.D. Ill. Aug. 1, 2014), ECF No. 403 (order granting, inter alia, motion to certify
class).

47  Abbott v. Lockheed Martin Corp., No. 3:06-cv-701 (S.D. Ill. July 2, 2015), ECF No. 520 (plaintiffs’
memorandum in support of joint motion for settlement).

48  See Loughran, supra n.8; Abbott v. Lockheed Martin Corp., No. 3:06-cv-701 (S.D. Ill. July 20, 2015),
ECF No. 526 (final order approving settlement).

49  See Jacklyn Wille, "International Paper Agrees to Settle Excessive 401(k)
Fee Lawsuit for $30M," BNA Bloomberg Pension & Benefits Reporter
(Oct. 8, 2013),  http://benefits.bna.com/bprc/2229/split_display.adp?
fedfid=37052638&vname=pennotallissues&fcn=23&wsn=488418000&fn=37052638&split=0.

50  Beesley v. Int.’l Paper Co., No. 3:06-cv-703, slip op. at 10 (S.D. Ill. Oct. 1, 2013), ECF No. 530
(memorandum in support of joint motion for preliminary approval of class settlement).
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51  Id.
52  Braden v. Wal-Mart Stores, Inc., 588 F.3d 585 (8th Cir. 2009)
53  Id. at 595–596.
54  Ben James, "Wal-Mart, Merrill Shell Out $13.5M To End ERISA Action," Law360 (Dec.

5, 2011),  http://www.law360.com/articles/290520/wal-mart-merrill-shell-out-13-5m-to-
end-erisa-action, last accessed Nov. 9, 2015 ; David B. Brandolph, "Court Preliminarily
Approves Settlement Of Action Challenging Wal-Mart's Plan Fees," BNA Bloomberg Pension
& Benefits Reporter (Dec. 7, 2011),  http://benefits.bna.com/bprc/2229/split_display.adp?
fedfid=23777789&vname=pennotallissues&wsn=492602500&searchid=26261801&doctypeid=5&type=oadate4news&mode=doc&split=0&scm=2229&pg=0 ;
Braden v. Wal-Mart Stores, Inc., No. 6:08-cv-03109, slip op. at 4 (W.D. Mo. Mar. 9, 2012), ECF No. 258
(Final Order and Judgment).

55  George v. Kraft Foods Global Inc., 641 F.3d 786, 792–798 (7th Cir. 2011).
56  Id. at 794.
57  Id. at 795–797.
58  Id. at 793–795.
59  See George v. Kraft Foods Global Inc., No. 1:07-cv-1713, slip op. at 1 (N.D. Ill. June 26, 2012), ECF No.

350 (Order Regarding Plaintiffs’ Application for Attorneys’ Fees and Reimbursement of Expenses).
60  Id. at 8.
61  Haddock, et al. v. Nationwide Life Ins. Co. and Nationwide Fin. Servs., Inc., No. 01-cv-1552 , slip op.

at 2 (D. Conn. Mar. 26. 2015), ECF No. 597-1, (Plaintiffs’ Unopposed Memorandum in Support of Final
Approval of Class Action Settlement); Haddock, et al. v. Nationwide Life Ins. Co. and Nationwide Fin.
Servs., Inc., No. 01-cv-1552, slip op. (D. Conn. Apr. 9. 2015), ECF No. 601, (Final Order Approving
Settlement).

62  Haddock, et al. v. Nationwide Life Ins. Co. and Nationwide Fin. Servs., Inc., 419 F. Supp. 2d 156, 166
(D. Conn. 2006).

63  Id. at 170.
64  Haddock, et al. v. Nationwide Life Ins. Co. and Nationwide Fin. Servs., Inc. , 262 F.R.D. 97, 107–108 (D.

Conn. 2009).
65  Id. at 110–111 and 118–119.
66  Id. at 124.
67  Haddock, et al. v. Nationwide Life Ins. Co. and Nationwide Fin. Servs., Inc. , 460 Fed. Appx. 26, 28–29

(2d Cir. 2012).
68  Haddock, et al. v. Nationwide Life Ins. Co. and Nationwide Fin. Servs., Inc. , 293 F.R.D. 272, 284 (D.

Conn. 2013).
69  See Transcript of Motion Hearing at 9-10, Haddock, et al. v. Nationwide Life Ins. Co. and Nationwide Fin.

Servs., Inc., No. 01-1552, ECF No. 568 (D. Conn. Jul. 30, 2014).
70  See Nationwide Settlement, supra n.7; Haddock, et al. v. Nationwide Life Ins. Co. and Nationwide Fin.

Servs., Inc., No. 01-cv-1552, slip op. at 1 (D. Conn. Apr. 9. 2015), ECF No. 601, (Final Order Approving
Settlement).

71  Haddock, et al. v. Nationwide Life Ins. Co. and Nationwide Fin. Servs., Inc., No. 01-cv-1552, slip op. at
11 (D. Conn. Apr. 9. 2015), ECF No. 601, (Final Order Approving Settlement).

72  See Ameriprise Settlement, supra n.9; Krueger v. Ameriprise Fin. Inc., No. 11-cv-2781, slip op. at 1-2 (D.
Minn. July 13, 2015), ECF No. 623 (Order Granting Motion for Attorneys’ Fees).

73  Krueger v. Ameriprise Financial, Inc., No. 11-cv-2781, 2014 WL 117018, *10, *14 (D. Minn., Mar. 20,
2014).
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74  Id. at *7–9.
75  Id. at *17.
76  Id.
77  Krueger v. Ameriprise Financial, Inc., 304 F.R.D. 559 (D. Minn 2014).
78  Transcript of Motion Hearing Concerning Defendants’ Partial Mot. for Summ. Judgment at 28, Krueger v.

Ameriprise Financial, Inc., No. 11-cv-2781, ECF No. 551, (D. Minn. Dec. 5, 2014).
79  See Ameriprise Settlement, supra n.9.
80  Compare Tatum, supra n.15 at 359, 365–366, 369 (applying a difficult standard to impose liability for

eliminating a stock fund without proper consideration); to Tussey, 746 F.3d at 338 (reversing trial court's
decision that the fiduciary's investment choice was imprudent for imposing improper hindsight bias on
decision-making process).

81  Tussey, 2012 WL 1113291, at *2, *10; Tussey, 746 F.3d at 336.
82  See, e.g., Hecker, 556 F.3d at 586 (noting that "nothing in ERISA requires every fiduciary to

scour the market to find and offer the cheapest possible fund (which might, of course, be plagued
by other problems)"); DOL Info. Ltr, No. DLO585, 1998 ERISA LEXIS 6 (Feb. 19, 1998); US
Department of Labor, Understanding Retirement Plan Fees and Expenses,  http://www.dol.gov/
ebsa/publications/undrstndgrtrmnt.html, last accessed Nov. 9, 2015 ( "Fees and expenses are one
of several factors to consider when you select and monitor plan service providers and investments.
The level and quality of service and investment risk and return will also affect your decisions."); US
Department of Labor; Meeting Your Fiduciary Responsibilities,  http://www.dol.gov/ebsa/publications/
fiduciaryresponsibility.html, last accessed Nov. 9, 2015.

83  Tatum, 761 F.3d at 359, 365–66 (imposing liability for eliminating a stock fund without proper
consideration).

84  Tussey, 746 F.3d at 338 (reversing trial court's decision that the fiduciary's investment choice was
imprudent for imposing improper hindsight bias on decisionmaking process).

85  The terms of the mutual funds provided that the plan was not eligible for lower institutional share classes
with its initial plan investment; however, a practice had developed in the industry of offering institutional
share classes to large investors that asked. See Tibble, 2010 WL 2757153 at *8–*14. The court found
liability on selecting the retail share class for certain funds, in part because there was no prudent process
investigating whether cheaper, institutional share classes were available. See id. at *25–*31.

86  Tibble, supra n.30 at *33–37.
87  Kraft, supra n.55 at 793–796.
88  See id. at 795–797 (reversing the granting of summary judgment due to lack of evidence documenting

that a decision was made on the unitized fund issues).
89  Hecker v Deere, 556 F.3d at 581 (7th Cir. 2009); see also Renfro v Unisys 671 F.3d 314, 327 (3d

Cir. 2011) (affirming dismissal in light of the "reasonable mix and range of investment options," which
included 73 distinct investment options).

90  See Definition of the Term "Fiduciary"; Conflict of Interest Rule—Retirement Investment Advice, 80 Fed.
Reg. 21928 (Apr. 20, 2015) (providing that there is (1) no "sales carve out" for financial advisors and
service providers that sell to plans with under 100 participant, (2) no "best interest contract exemption"
for participant-directed plans under 100, and (3) platform providers cannot provide any individualized
advice or guidance). Conversely, there is a developing body of advisors who offer fiduciary and
investment management services for 401(k) plans, and the DOL's proposed fiduciary rule permits
these investment managers to act on behalf of smaller plans in dealing with financial advisors. See
id. It is important to confirm that the advisor is affirmatively acting as a fiduciary and is taking fiduciary
responsibility.
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